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Introduction  

 

1. This matter came before the independent appeals exemption 

Independent Appeal Body on 2 March 2021 and 11 March 2021. The 

Applicants herein were represented by Mr Beckenstrater, an attorney, 

and the Respondents were represented by Ms Mashego (current 

Chair of the Council), Mr Bembe, Mr Soku and Mr Moyo. Mr Oelofse, 

the CEO of the Council, represented the Council.  

 

2. The exemption appeals Independent Appeal Body was drawn from 

Aequitate (Pty) Ltd, an external party, comprised of  namely Ms 

Rutendo Mandimutsira, Dr Hilda Grobler and Ms Claudia Houston.   

 

3. The application for exemption was served on the Council and 

Respondents. The said application for exemption was supported by 

affidavit of Mr Frans Verhufen who is the  Chairman of the First 

Applicant, a party to the council. The Council duly scheduled the 

matter to proceed on 1 March 2021. There were no opposing papers 

received from the Respondents, however,  they were given the 

opportunity to verbally express their views.  

 

4. At the sitting on 1 March 2021 Mr Beckenstrater submitted that the 

parties had entered into an agreement in principle on the terms of the  
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exemption. The Respondents did not submit written submissions and 

requested time to peruse and finalise the draft agreement as it had 

been received on the morning of the sitting. The matter was 

postponed to afford the Respondents time to peruse, consider amend 

and sign the final agreement as the agreement was unsigned and 

remained a draft.  Further, the Respondents requested opportunity to 

obtain written mandate to sign on behalf of other employee 

organisations who are party to the Council.  The matter was 

rescheduled and proceeded on 11 March 2021. 

 

Nature of exemption application  

 

5. It is not intended to regurgitate the contents of the application for 

exemption save to state that the contents thereof and the contents 

of the amendment have been noted and considered.  

 

Issue to be decided  

 

6. The Independent Appeal Body is to decide if the application for 

exemption succeeds or fails and further, if it succeeds, to decide the 

extent of such success. If the exemption application fails, written 

reasons will be provided.  

 



Page 6 of 13 
Exemptions Appeal 2/2021 

 

Submissions by Applicants 

 

7.  The Applicants lodged their initial application with the Council dated 

16 February 2021. Following this submission, they entered into 

negotiations with the Respondents and arrived at an agreement in 

principle.  The Applicants amended their referral accordingly.  

 

8.  The Applicants sought exemption from payment of the increase to 

security officer premium allowances provided for in terms of clause 

4(4) of the Main Collective Agreement.   

 

9. The application further stated that an application would be made to 

the Private Security Sector Provident Fund in terms of clause 30(2)(a)  

of the Main Collective Agreement to be reduced by at least 2.5% as 

a minimum for 12 months from implementation.  

 

10. Lastly the amendment sought  exemption subject to the Provident 

Fund implementing the reduction by at least 2.5%.  

 

11. The Applicants also submitted  an economic report on the industry in 

support of the application for exemption. The increases agreed to in 

2019 were pre-Covid-19 and thus were not sustainable in the Covid-

19 era, hence the need for the application for exemption.  
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Submissions by Respondents   

 

12. The First to Seventh Respondents confirmed that they were in 

discussions with the Applicants herein regarding the exemption 

application. The discussions, according to Mr Moyo, were centred 

around the impact of Covid-19  as the Main Collective Agreement 

was signed before Covid-19 arrived.  Their focus was on saving jobs of 

employees. They also agreed that the agreement had been signed 

by the Respondents. The agreement was a result of engagement with 

the employers in the sector.  Further, they confirmed and submitted a 

written mandate to sign on behalf of the Respondents who were not 

in attendance.  Copies of such mandates were sent to the Council by 

the Respondents.  

   

13. The parties agreed that the exemption must be open to employers 

who were not signatories to the agreement signed by parties.  

 

14. The Eighth Respondent confirmed that the Council is the custodian of 

the Main Collective Agreement and its enforceability. There was no 

formal objection to the application for exemption in view of the 

agreement signed by the parties.  
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Determination  

 

The empowering provisions  

 

15. Having heard the submissions by the parties, the Independent Appeal 

Body duly considered the provisions of the LRA, in particular section 

33A of the LRA, which provides for the enforcement of collective 

agreements by bargaining councils. In addition, the Independent 

Appeal Body also took cognisance of the provisions of the 

Constitution of the Council which provides at clause 27 for the 

exemption process and proceedings; and clause 34 of the Main 

Collective Agreement of the Council and  the Council’s Exemption 

Policy as a whole.  

 

16. The aforementioned Constitution, Main Collective Agreement and 

exemption policy make provision for the factors which the 

Independent Appeal Body must consider. In particular, the following 

factors must be considered by the Independent Appeal Body  

whether it is an internal or external exemption in order to comply with 

the prescripts  contained therein. – 
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a. All applications for exemptions  must be made in writing on the 

appropriate application form obtained from the Council setting 

out relevant information.  

 

b. The provisions of the agreement in respect of which exemption 

is sought;  

 

c. The number of persons in respect of whom the exemption is 

sought;  

 

d. The reasons the exemption is sought;  

 

e. The nature and size of the business in respect of which the 

exemption is sought;  

 

f. The duration and timeframe for which the exemption is sought;  

 

g. The business strategy and plan of the applicant seeking the 

exemption; 

 

h. The applicants’ past record (if applicable) of compliance with 

the provisions of the Collective agreement, its amendments and 

exemption certificates; 
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i. The recorded views expressed by the trade union or workforce 

itself during the plant level consultation process; and  

 

j. Any other relevant supporting data and financial information the 

Council may prescribe from time to time.  

 

Considerations  

 

17. Having considered the factors above, the application for exemption, 

the amendment and agreement by the parties,  it is prudent to grant 

a limited exemption.  The exemption is limited in terms of duration and 

scope and is not linked to the conditions proposed by the Applicants 

in  point 2 and 3 of their amendment papers.  

 

18. The Provident Fund is a separate entity with its  own rules and policies. 

The processes and conduct of the Provident Fund are not subject to 

the Council’s direction. Therefore,  the application to reduce the 

Provident Fund by at least 2.5% falls outside the ambit of the Council.  

What the Independent Appeal Body can do is to grant a limited 

exemption whether or not the Provident Fund grants the reduction. 

Decisions taken by the Provident Fund falls outside the jurisdiction of 

the Independent Appeal Body. It is a separate application the 

Applicants seek to make, which application may or may not be 

granted  by the Fund. The Council cannot be beholden to the 
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Provident Fund in the circumstances and this exemption cannot be 

subject to the  approval of  a reduction by a separate entity such as 

the Provident Fund.   

 

 

19. The exemption   is granted for a period of 12 months commencing 1 

March 2021 to 28 February 2022 in respect of the application. It  

therefore cannot be linked to an application to the Provident Fund 

whose outcome is unknown and rests in a separate entity.  

    

20. It is highlighted that clause 34 (16) of the Main Collective Agreement 

provides that the decision of the Independent Appeal Body is final 

and binding on the parties and cannot be varied by the Council or 

the  Applicants.   

 

 

RULING  

 

21. The application for exemption succeeds on conditions that  are stated 

below.   

 

22. The period of exemption is for one year only, commencing on 1 March 

2021 to 28 February 2022. The exemption shall lapse and be of no 

effect on 1 March 2022.  
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23. The exemption is in respect of clause 4(4) of the Main Collective 

Agreement only.  There shall thus be no increase to the security officer 

premium allowance as agreed by the parties.  

 

24. The Council is directed to serve a copy of this ruling, and the signed 

agreement to all parties to the  application.  

 

25. The Council is directed to issue a certificate of exemption with the 

terms as stipulated in paragraph 18 and 19 of this ruling.  The said 

certificate must  fully comply with clause 14 of the Exemptions Policy.  

 

Thus, signed on this the 16th day of March 2021.   

 

Signature 

 

Name  Ms Rutendo Mandimutsira  

Qualifications  B Juris; LLB; LLM and MBA  

Role  Chairperson of the Independent Appeal Body  
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Thus signed on this the 16th day of March 2021  

I concur,  

Signature  

 

Name Dr Hilda Grobler  

Qualifications  BA; HONS; MA; LLB and PHD  

Role  Member  of the Independent  Appeal Body 

 

Thus signed on this the 16th day of March 2021  

I concur,  

Signature  

 

Name  Ms Claudia Houston  

Qualifications  PGD Forensic investigations;  

PGD Finance; BCOM and Dip Bookkeeping 

Role Member  of the Independent  Appeal Body 

 

 

 

 

 


