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Editorial
Dear Members and Colleagues,
Now that we have concluded the standard processes of the
CCMA, both informal and formal, both voluntary and statutory, we
will be looking at what comes after the CCMA process has been
completed and then, finally, what types of “out of the ordinary”
processes/referrals one can encounter at the CCMA, in this, our
7th Compilation. For now, this will be our final compilation on the
CCMA and its processes and referrals.

As for this Compilation, we conclude our journey by looking at the
different outcomes that could follow the CCMA process and what
you, as the employer, can do about these outcomes. Employers
have alternative remedies available in certain circumstances,
but these will only become clear once the content and effect of
the various outcomes are understood. We aim to provide that
knowledge and understanding herein.

Please look out for the Compilations to follow, where we will be
taking a more practical look at the recruitment and appointment
process of employees and certain aspects that need to be in
place during employment.

We then end by addressing specific processes that are not so
common for your average CCMA attendance.

Just a friendly reminder that all CEO articles and Compilations
can be accessed from our blog.

We sincerely hope that you have enjoyed the last few
Compilations taking us through the CCMA and its processes
and that it brings a sense of comfortability for our members
and readers and a departure from the stigma it holds.

Sincerely,
Jaundré Kruger
National Manager
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EMPLOYERS HIT
BY DEFAULT AWARDS
Before the Commissioner makes a Default Award, they will first
have to establish whether the employer had received sufficient
notice to attend the Arbitration and if they indeed received the
Notice of Set Down. If the Commissioner is satisfied that the
employer received sufficient notice, the Commissioner will
proceed with the Arbitration in default. If the Commissioner is not
satisfied, he will most likely postpone the matter to another date
in order for the employer to attend the Arbitration.
The Default Award could be made for various reasons. For
example, the employer was not aware of the date of the matter
that it was set down for, or the CCMA or Bargaining Council failed
to send the set down to the correct address, or the employer
missed the set down due to an oversight on their side.
The question is now, what should an employer do? Do you pay or
comply with the award, or is there any recourse available to you?
Section 144 of the Labour Relations Act (LRA) provides for
Variation and Rescission of Arbitration Awards and Rulings.
Section 144 states that a party may, within fourteen (14) days of
becoming aware of the Default Award, apply to the Commission to
rescind (“cancel”) or vary the award on the grounds that the award:
� was erroneously sought or erroneously made in the
absence of any party by that award;
� in which there is an ambiguity or an obvious error or
omission, but only to the extent of that ambiguity, error or
omission;
� was granted as a result of a mistake common to the
parties to the proceedings; or

In its application for Rescission, the employer would have to show
good cause as to why the Rescission should be granted. You will
have to provide details as to the reasons for your absence at the
Arbitration, explain why you were not in willful default, and why
you would have good prospects of succeeding in the matter. The
Commissioner will look at your application and make a ruling based
on the evidence provided to him or her. If the Commissioner rules
that the Rescission should be granted, the matter will be set down
for a new hearing at the CCMA or Bargaining Council to be heard
afresh. If the Commissioner decides to dismiss the application, the
employer will have to comply with the Default Award.
Employers are warned that the CCMA requires valid reasons and
thorough explanations for not attending the Arbitration and proof
of these reasons or explanations. Negligence by the employer
might not be reasonable grounds to set aside the Default Award.
Parties are therefore advised to exercise extreme care in attending
to notifications of CCMA hearings and ensure that they attend all
CCMA or Bargaining Council Arbitrations.
Should you receive a Default Award, please forward it to your
Labour Consultants or Employers Organisation for assistance.

Tips:
1 Once an employer receives notification from the

CCMA / Bargaining Council that a matter is set down,
immediately act on the notification, do not wait.
Forward the set down to your labour consultants or
employers organisation for assistance. If you miss
the date to appear for your matter, you will receive a
default award.

2 If you have missed the date of Arbitration, you have

fourteen (14) days to apply for Rescission of the
Default Award. Should you ignore the default award,
the Applicant has a right to enforce the award, and
you can be held liable for the enforcement costs.

� made in the absence of any party, on good cause shown.
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“IT’S LIKE YOU NEVER LEFT”
When a matter is referred to Arbitration, one of the possible awards
handed out by the Commissioner is reinstatement. Generally, the
award of reinstatement flows as a result of a referral related to
a dismissal or end-of-contract matter. With reinstatement, the
Commissioner directs the employer (the Respondent) to restore
the employee (the Applicant) to their position prior to the alleged
dismissal from the business. The same terms and conditions
which applied before dismissal or end of the employment
contract will apply.
The power of the Commissioner to make an award of reinstatement
stems from the Labour Relations Act (LRA), which stipulates as
follows:
Section 193 of the LRA determines:
�

If the Labour Court or an arbitrator appointed in terms of
this Act finds that a dismissal is unfair, the Court or the
arbitrator may-

�

order the employer to reinstate the employee from any
date not earlier than the date of dismissal.

The Commissioner can explicitly determine the date of
reinstatement. In the absence of the date being mentioned in the
award, the date will be considered from the date of the award
being handed down.
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One of the consequences of reinstatement is that the employee’s
term of service is viewed as if it had never been broken. In other
words, the period in which the employee had worked for the
Respondent will be continuous despite having been dismissed.
The last aspect to consider with reinstatement is the matter of
back-pay. Should reinstatement be awarded with back-pay from
the date of the end of the employment relationship, the employee
(Applicant) will be paid their remuneration from the date of
dismissal to the date of the award.

Tips:
1 When the company is of the opinion that the

employment relationship has broken down to the
extent that the trust has been irretrievably broken.
The company must lead evidence to that effect
during Arbitration.

2 When the company is aware that the dismissal

was both procedurally and substantively unfair, the
possible settlement offer of reinstatement could be
useful. At this point, you could avoid a finding of
reinstatement, plus back-pay could be avoided.

MEET OUR DEMANDS, OR WE STRIKE
P.S TRADE UNIONS
Section 64 of the Labour Relations Act (the “LRA”) regulates the
right to strike and recourse to lock-out. In terms of Section 64(1),
every employee has the right to strike, and every employer has
recourse to lock-out if the issue in dispute has been referred
to a council or the Commission as required by the LRA, and a
certificate stating that the dispute remains unresolved has been
issued; or a period of 30 days or any extension of that period
agreed to between the parties to the dispute, has elapsed since
the council or the Commission received the referral.
Disputes, as referred to above, are usually referred to as disputes
relating to “matters of mutual interest.” The concept of “matters of
mutual interest” is used in several sections and definitions in the
LRA, thereby indicating the significance thereof. However, despite
its importance, the LRA does not define the concept. This has
led to multiple instances where the interpretation of the concept
was in question; an example of such can be seen in Vanachem
Vanadium Products (Pty) Ltd v National Union of Metalworkers
of South Africa ([2014] 9 BLLR 923 (LC)). In this matter, the Court
was required to determine whether certain matters were matters
of mutual interest for purposes of strike action. The Court held
that the term serves to define the legitimate scope of matters that
may form the subject of collective agreements, matters which
may be referred to the statutory dispute-resolution mechanisms,
and matters which may legitimately form the subject of a strike
or lock-out.
The notion of mutual interest as relating to the well-being of
the enterprise found its strongest expression in Itumele Bus
Lines (Pty) Ltd t/a Interstate Bus Lines v Transport & Allied
Workers Union of SA & others (2009) 30 ILJ 1099 (LC). In
that case, Nel AJ held that a demand by a trade union for an
equity shareholding in the applicant concerned a matter of
mutual interest as contemplated by the LRA. In paragraph 45
of the judgment, the Court stated, ‘I believe a more appropriate
approach to this particular question would be to consider whether
a demand may create new employment conditions or conditions

of employment. I believe that in determining whether the matter
is one of mutual interest between employer and employee, one
will consider whether a demand may possibly create new rights
and obligations between employer and employee. Will these new
rights be in the interests of both parties and for the common good
of the enterprise?’
Case law seems to have widened the scope of what constitutes
“matters of mutual interest” and has thus opened the floodgates
for dispute referrals to the CCMA and Bargaining Councils. What
has been evident is that Unions are referring disputes to the CCMA
and the Bargaining Councils, ticking off the disputes as matters
of mutual interest under the nature of the dispute. We also find
that unions refer to almost any unresolved negotiation with the
employer as such, and the CCMA and Bargaining Councils seem
to be entertaining most of these matters, especially the CCMA.
The unions usually take this route in an attempt to threaten with a
strike if the employer does not meet the Union’s demands.
It is thus advisable that as soon as an Employer receives such a
dispute referral that they make contact with CEO to determine
whether or not the matter is of mutual interest. It is of utmost
importance that it be determined whether the matter is indeed a
matter of mutual interest because if it is, and the dispute remains
unresolved at conciliation, then the Union may embark on a
strike, subject to certain requirements being met.

Tips:
1 The concept of mutual interest can have relatively

wide application, insofar as it relates to the
employment relationship, as a demand made could
be for the common good of both parties involved.

2 Employers are encouraged to attempt and ascertain
the true nature of the dispute to avoid any potential
unnecessary strike action.
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WHAT IS A DEMARCATION DISPUTE?
While the topic of demarcation disputes can sometimes seem as
if they are shrouded as an enigma and can be rather technical
in nature employee(s) involved are subject to the jurisdiction of
the Bargaining Council regulating that sector.” In simplistic terms
then, certain industries or certain employers, due to the nature
of their trade or the activities which they carry out, belong to
certain bargaining councils. These bargaining councils, such as
the Metals and Engineering Industry Bargaining Council (MEIBC),
for instance, prescribe their own conditions of employment
which are applicable to those who are employed in that particular
sector. The various Bargaining Councils in the various industries
are central to any employment relations between parties in that
particular sector. Each bargaining council has a scope in which it
defines or categorises which industries or types of activities would
fall within the ambit of the scope of application of that council.
Demarcation disputes arise when an employer or employee for
that matter, do not agree that they fall within the scope or ambit
of a specific Bargaining Council and therefore seek to have the
CCMA direct that they do not fall within a specific sector and are
therefore not subject to a specific Bargaining Council.
When looking at demarcation disputes from a legislative point
of view, attention is drawn to Section 62 of the Labour Relations
Act (LRA). This Section, together with the various subsections
that exist under Section 62, give rise to the process as well as
the manner in which a demarcation dispute is dealt with by
the CCMA. For instance, should an employer be of the view
that either the whole or part of their business activity does not
fall within the scope of a particular Bargaining Council, then
that employer, as per Section 62 of LRA, would need to refer
the dispute to the CCMA for adjudication. To do so, employers
need to complete the LRA form 3.23 and serve same on both
the relevant Bargaining Council with which they have a dispute
as well as the CCMA. LRA form 3.23 is like the more well-known
LRA form 7.11, which many employees use to refer to and initiate
their respective claims at the CCMA. Once the matter has been
referred in accordance with form 3.23, the matter will then be set
down at the CCMA. It is important for employers to remember
that the burden of proving that the company does not fall within
a specific sector rests with the referring party. Consequently, it
is highly advised that employers are well prepared to properly
ventilate their case with all the necessary evidence. It is further
important to remember that it often transpires in demarcation

disputes that the Commissioner will schedule an inspection in
loco at the premises of the employer to better understand and
establish the nature and activities of the business, especially as
they relate to the scope of the relevant Bargaining Council.
Seeing as a demarcation ruling can have a significant impact on
a respective sector or industry, Section 62(7) of the LRA further
prescribes that if the CCMA believes that the issue relating to
whether an employer or employee falls within the scope is of
substantial importance, then the CCMA must publish a notice
in the Government Gazette inviting written representations on
the topic within a certain period. Furthermore, Sections 62(9-12)
indicate further processes which must be carried out, such as the
Commissioner having to consult with NEDLAC before issuing the
award.
In the recent case of National Union of Metalworkers of South
Africa v Commission for Conciliation, Mediation and Arbitration
and Others [2021] ZACC 47, the Constitutional Court was tasked,
inter alia, with determining whether or not an arbitration award
stemming from the CCMA pertaining to a demarcation dispute
relating to whether or not certain employers fell within the scope
of the MIBCO or the MEIBC and whether when adjudicating the
award on review, the Labour Court had inherent powers to not
only set the award aside but to also substitute the award with
an order the Court deemed appropriate. While the Constitutional
Court, in a majority judgment, agreed that the Labour Court had
inherent powers to substitute the award with an appropriate
order, the pertinent takeaway from this matter is the fact that
when determining a matter relating to demarcation, the end
process or the outcome of the process in which a company or
sector operates, especially in relation to how that outcome of the
process interacts with the industry in which it operates, needs to
be evaluated before arriving at a decision as to which industry or
sector a specific company belongs.
In summation, demarcation disputes need to each be evaluated
against their own respective merits before deciding whether
to proceed with the demarcation application or not. Previous
awards, as well as the scope and definitions contained in each
bargaining council’s agreements, will assist parties when trying to
establish whether there exist good grounds to refer a matter for
demarcation or not.

Tips:
1 Should a party be of the view that either the whole or part of their business activity does not fall within the scope
of a particular Bargaining Council, then that party would need to refer the dispute to the CCMA by completing a
LRA form 3.23 and serve same on the relevant Bargaining Council as well as the CCMA.

2 When preparing for a demarcation dispute, an employer must ensure they have all the relevant evidence to prove
their case and must keep in mind how their business interacts with the definitions and scope contained in the
agreement of the relevant Bargaining Council.
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WHAT IS A REQUEST FOR AN ADVISORY AWARD
ON WHETHER A PERSON IS AN EMPLOYEE SECTION 200 A (3) OF THE LRA?
The question of who falls within the ambit of an “employee” for
purposes of the Labour Relations Act (LRA) is dealt with in many
disputes referred to the CCMA or Bargaining Councils under a
broad scope. This generally causes confusion, and most parties
raise it as a jurisdictional point before the actual dispute is
entertained. This article will explain what a request for an advisory
award is and the process in which parties can proceed to obtain
one.
In this instance, where parties are uncertain whether there is an
existing employment relationship, either party may complete
the CCMA Referral form 7.21 as per the website to request
the CCMA to issue an advisory award on whether the person
is an employee. This can be done by any party to a working
arrangement if the person earns R224 080.48 per annum or less
(the current threshold as published by the Minister of Employment
and Labour). The CCMA will set down the matter as a Section
200A(3) dispute where parties will attend the hearing before
the appointed Commissioner and argue their respective cases,
whereafter the Commissioner will decide on the matter by way of
an advisory award.
The Labour Relations Act (Section 200A) and the BCEA (Section
83A) were amended in 2002. These amendments introduced a
rebuttable presumption as to whether a person is an employee
and therefore covered by the act. The earnings threshold will
determine if an employee is covered by the BCEA and/or LRA
and further still provides seven (7) requirements in terms of
Section 200A(1) to ascertain the kind of employment relationship
of an employee or an independent contractor. However, in some
cases, parties involved are still not satisfied and understand the
working relationship that exists and prefer an advisory award to
be issued directing the way forward. This is when Section 200A(3)
particularly becomes relevant and the topic discussed in this
article. The outcome of an advisory award is more purposeful
than parties merely arguing their case and being slapped with an
adverse award; this is different as the advisory award is meant to
enlighten, advise and provide clarity or interpretation of the issue
by a labour expert.

In conclusion, once the advisory award is received, the parties
have seven (7) days to accept or reject the award (this period
can be extended by a maximum of five (5) days). Should a party
to a dispute fail to accept or reject the award within that period,
the party is deemed to have accepted the award. The award will,
therefore, only be binding on a party if that party accepts the
award or is deemed to have accepted the award.
It is essential that parties ensure they have positive prospects of
success before referring a dispute.

Tips:
1 Where parties are uncertain whether there is an

existing employment relationship, either party
may complete the CCMA Referral form 7.21 to
request the CCMA to issue an advisory award on
whether the person is an employee or not.

2 Once the advisory award is received, the parties

have seven days to accept or reject the award
(this period can be extended by a maximum
of five days). Should a party to a dispute fail to
accept or reject the award within that period, the
party is deemed to have accepted the award.

An advisory award, which is not binding on the parties, indicates
the likely outcome of a subsequent arbitration or adjudication (if
applicable) or a likely way strike action may be avoided as an
example (if applicable).
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WHAT IS SECTION
189A (REQUEST FORM 7.20)
It is public knowledge that the COVID-19 pandemic has affected
numerous businesses across South Africa, which has led to
most companies embarking on retrenchment processes. Even
though some businesses have tried to recuperate financially
from the pandemic, many have struggled and continue with the
retrenchment processes.
Section 189(A) makes provision for trade unions and the employer
party to request the CCMA to appoint a facilitator for employees
who are likely to be affected by a large-scale retrenchment
process. It must be emphasised that upon receipt or issuing of
the notices of anticipated retrenchment and invitation to consult
with the affected employees, the party that would like to refer the
matter for facilitation with the CCMA should complete the CCMA
7.20 form and file it with the CCMA within 15 (fifteen) days.
Following that, the CCMA will issue the notice of set-down to the
parties, reflecting the date, time, and venue where the facilitation
will occur. The parties need to note that the facilitation meeting
is like that of a conciliation hearing, the difference being that
the process is recorded and with prejudice to parties. Like any
other disputes and/or matters referred to the CCMA, the rules
of the CCMA are applicable, where Rule 25, to be specific, will
also be applied in a large-scale retrenchment facilitation process
when it comes to representation, in that legal representation is
not automatically granted, as the presiding Commissioner will
facilitate the proceedings between the parties.
The appointed facilitator will have to set out the process to
be followed by the parties regarding the first meeting and the
date and time of follow-up meetings. The standard practice is
that parties should at least conduct four (4) facilitation meetings
prior to sixty (60) days lapsing. One of the main objectives of the
facilitation process is to ensure transparency between the parties
and that the employer provides genuine and justifiable reasons
to terminate the services of employees based on operational
requirements.
During the facilitation process, any alternatives proposed to avoid
retrenchments must be considered by both parties. If such an
alternative is rejected, the party rejecting such a proposal should
present valid reasons. It needs to be noted that the Commissioner
may even make an order requesting the employer to disclose
information deemed as relevant to ensure transparency and that
there is a valid reason to conduct large-scale retrenchment on the
employer’s part.
The Commissioner will, within his/her powers, assist the parties
to make sure that the process is conducted fairly, and should
parties reach a consensus during one of the facilitation meetings,
then a settlement agreement will be reduced to writing between
parties stating precisely what the retrenchment process will be,
which employees are to be affected and what packages will be
paid out and the timeframe of the retrenchments.
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However, should no agreement be reached between the parties
after meaningful consultations, the employer party may proceed
in terminating the services of the affected employees after the
sixty (60) day period has lapsed from the date employees were
issued with the notice of possible retrenchment together with the
invitation to consult as per section 189A of the LRA. Thereafter,
the trade union representative may either embark on strike action
or refer a dispute to the Labour Court. It is important to note that
the affected employees may not embark on a strike until picketing
rules have been established.
The CCMA has, on many occasions through media platforms,
indicated to employers and employees that the CCMA has a
great interest in ensuring that employees are kept in employment
and that all possible alternatives should be considered to avoid
retrenchment, especially due to the high rate of unemployment
in our country. Therefore, an employer who employs more than
fifty (50) employees and anticipates terminating services based
on operational requirements will have to make sure that valid
and justifiable reasons to retrench employees, together with the
necessary evidence, are presented to the appointed facilitator as
per the provisions of section 189A of the Labour Relations Act.

TIPS:
1 Either the employer party or trade union can refer the
matter for facilitation by completing the 7.20 form.

2 The facilitation process needs to be completed within
sixty (60) days.

WHAT CAN I DO IF I
AM UNHAPPY WITH AN
ARBITRATION AWARD?
Arbitration awards are generally considered to be final and binding
upon parties. There is no appeal process regarding arbitration
awards, as is the case in criminal and civil courts. However,
the Labour Relations Act 66 of 1995 provides an avenue for an
aggrieved party to take a Commissioner’s decision at arbitration
on review to the Labour Court.
Section 145 of the Labour Relations Act deals specifically with
the aspect of taking arbitration awards on review and sets out
the grounds on which a review should be based. In terms of
Section 145 of the Labour Relations Act, a party who alleges that
there is a defect in the arbitration proceedings may apply to the
Labour Court for an order to set aside the arbitration award. It
must also be noted that this application to the Labour Court must
be carried out within 6 (six) weeks of the date on which the party
was served with the arbitration award. Should a party apply to
the Labour Court after the 6 (six) week period, then such a party
would have to apply for condonation and show good cause as
to why the application was made outside the designated time
period allowed.

Subsection 2 of Section 145 sets out what a defect would be,
more specifically that a Commissioner:

1 Committed misconduct in relation to the duties of the
Commissioner as an arbitrator.

2 Committed a gross irregularity in the conduct of the
arbitration proceedings or;

3 Exceeded the Commissioner’s powers.
The last defect would be that an award was improperly obtained.
The Labour Court may stay the enforcement of the award pending
its decision on the review application. If the award is set aside, the
Labour Court may determine the dispute in a manner it considers
appropriate. The Court may also make any appropriate order
about the procedures to be followed to determine the dispute.
To refer a dispute to the Labour Court, the referring party would
first have to apply to the registrar of the Labour Court for a case
number and indicate that the application is a review application.
The next step would be that a party would have to draft, serve
and file a document called a “Statement of Claim”, which sets
out the material facts which will be relied on and the legal issues
to be determined. Both the application and statement of claim
forms can be found in the links below. It is advised that parties
seek legal advice before approaching the Labour Court, as cost
orders may be awarded against the unsuccessful party. Should
you require any more information, kindly contact your nearest
CEO office for assistance.
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