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Editorial
Dear Members and Colleagues,
In our previous compilation, we explored the CCMA Dispute
Referral, and the initial process employers will face when dealing
with a dispute. In most instances, matters will be resolved during
the conciliation process as this is the exact mandate of the CCMA,
the speedy and efficient resolution of disputes. Commissioners
are trained and encouraged to attempt to settle matters during
the Conciliation process.
However, this is not always the case. Therefore, the Consolidated
Employers Organisation goes further and addresses the “what
then?” question in this, our 6th Compilation.
Up to this point in our journey, the process has been very informal
and based on the quest for consensus between the parties. Now
the process becomes more formal and complex.

In this compilation, we will focus on the necessary steps and
processes that will occur once the parties have failed to reach a
consensus and/or were unable to settle their dispute amicably.
CEO will take you on a journey where Con/Arb and
Arbitration processes are canvased, and we will look at
the required actions, attendance and preparation for
these processes.
Sit back and enjoy the journey with us!

Sincerely,
Jaundré Kruger
National Manager
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What comes after
Conciliation? If settled,
what must I do?
The parties attended the Conciliation proceeding and resolved the
matter by entering into a settlement agreement. The settlement
agreement will be binding on both parties and is the full and final
settlement of the dispute between the parties. This would be
the end of the matter, and the applicant (employee) will have no
further recourse against the respondent (employer) regarding the
dispute that was resolved.

The parties, therefore, need to keep the above options in mind

When attempting to resolve a matter by way of settlement, the
parties should take cognisance that there are a few different ways
in which a dispute may be settled. A dispute may be settled by
compensation, reinstatement, re-employment, and any other
terms that the parties agree to. For the purpose of this article, the
focus will be on the following three methods:

agreements are meant to be complied with.

• compensation,
• reinstatement, and
• re-employment.
When the parties agree to compensation, they agree that a
specified amount of money will be paid to the applicant on a
specified date.

when deciding on how they want to settle a dispute.

As with other settlement agreements, the settlement agreement

stipulates the date and obligations that a party to the settlement
must comply with. Both parties enter into such an agreement

wilfully, and there is an underlying principle that settlement

The question now arises, what happens when the employer does
not comply with the settlement agreement.

Non-compliance with the terms of a settlement agreement can

be dealt with by an application to have the settlement agreement

made an arbitration award. Thereafter the arbitration award can

be enforced as if it is an order of the Labour Court in respect of
which a writ of execution has been issued.

However, this will not apply to settlement agreements relating to
interest disputes and those concerning essential or maintenance

services. The arbitration award may then be certified and enforced.

When the parties agree to reinstatement of the applicant, the
parties will agree to a specified date that the applicant will
commence his/her employment with the respondent. The effect of
reinstatement for the applicant entails that he/she will commence
their employment with the respondent as if the applicant’s
services were never terminated, and he/she will be reinstated
with all his/her benefits and terms of conditions of employment
as it were before the termination.

The applicant who wishes to enforce the award may request

However, when the parties agree to re-employment, the applicant
will commence employment with the respondent as if he/she is
a new employee. The applicant will not necessarily be appointed
on the same terms and conditions as prior to the termination.

Once the parties have concluded a settlement agreement, it is

the sheriff to execute if the initial settlement agreement (now
arbitration award) was for the payment of money. Alternatively,

in the case of an arbitration award for the performance of an
act, other than for the payment of money, the applicant will be
required to institute contempt of court proceedings in the Labour
Court.

essential that the parties honour the settlement agreement, failing
which they may face further consequences that unnecessarily

prolong the matter and may give rise to further cost implications.

Tips:
1 The settlement agreement will be binding on both parties and is the full and final settlement of the dispute between the
parties.

2 When attempting to resolve a matter by way of settlement, the parties should take cognisance that there are a few different
ways in which a dispute may be settled. A dispute may be settled by way of compensation, reinstatement, and reemployment or any other terms that the parties agree to.
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What if a matter is set down as a Con/Arb?
The CCMA and Bargaining Councils implement two processes,
namely conciliation and arbitration, to resolve disputes.
The purpose of conciliation is to bring the disputing parties
together to discuss the issues in dispute with the aim of resolving
the matter and reaching an agreement. A conciliation is private
and confidential and is not recorded. The Commissioner may
assist both parties together and separately to explore ways
in which the matter could be resolved in a manner equally
acceptable to both parties. If the dispute cannot be resolved,
the Commissioner will issue a certificate that indicates that the
dispute remains unresolved. Either of the parties thereafter will
be required to file a request for arbitration in order to pursue the
dispute. If the dispute is settled, the Commissioner will assist the
parties in drafting a settlement agreement, bringing the dispute
to finality.
Arbitration is a hearing where both parties are given an opportunity
to present their cases by leading and presenting evidence in the
form of witness testimony and documentary or other forms of
evidence. Both parties are also given the opportunity to crossexamine the opposing party’s witnesses. The Commissioner
will issue an arbitration award within fourteen (14) days of the
finalisation of the arbitration. This award is final and binding on
the parties.
A Con/Arb is a combination of the conciliation and arbitration
processes. It has the effect that the arbitration hearing will take
place immediately after conciliation on the same day. This,
in turn, means that the dispute will most likely be resolved or
finalised within 30 days after it has been referred. The CCMA and
Bargaining Councils must give the parties at least fourteen (14)
days’ notice, in writing, that a matter has been scheduled for a
Con/Arb.
However, it must be noted that it is possible for either party to a

dispute to object to the Con/Arb process by filing a written notice
of objection on the other party to the dispute and the CCMA or
relevant Bargaining Council. The notice of objection must be
filed at least seven (7) days prior to the scheduled date of the
matter. An objection to the Con/Arb process has the effect that
the matter will be conciliated only and that the arbitration will take
place on a different date and only if conciliation fails.
In certain types of disputes, objection to the Con/Arb process is
not permitted, such as:
• Dismissal and unfair labour practice disputes relating to
probation.
• Compliance Order disputes.
• Section 73 A disputes.
An Employer must prepare thoroughly for an arbitration.
Witnesses must be secured to provide testimony at the arbitration
and may need to be subpoenaed in some instances. The relevant
documentary and other evidence need to be collected and
perused. An Employer should also prepare responses to the
other party’s version and consider the case law applicable to the
dispute.
Fourteen (14) days is very little time to prepare for an arbitration
thoroughly. It is thus advisable to object to a Con/Arb process
when it is received. Attending the conciliation only would also
give an employer insight into what evidence the other party
will introduce at an arbitration; this provides the employer with
the opportunity to reassess his/her position or acquire different
witnesses to address any concerns. It must also be considered
that the CCMA and Bargaining Councils must give parties at least
twenty-one (21) days’ notice of arbitration, giving an employer
more time to prepare for the process. There is also the likelihood of
an applicant party deciding not to refer the dispute for arbitration
after the conciliation took place.

Tips:
1 It must be noted that it is possible for either party to

a dispute to object to the Con/Arb process by filing
a written notice of objection on the other party to the
dispute and the CCMA or relevant Bargaining Council.

2 A Con/Arb is a combination of the conciliation and

arbitration processes. It has the effect that the arbitration
hearing will take place immediately after conciliation on
the same day.
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What is a 7.13 Referral?
A 7.13 referral form, also referred to as a request for arbitration,
is a document that needs to be completed by the referring
party wherein it is requested that the dispute be resolved by the
CCMA or Bargaining Council by way of arbitration. A request for
arbitration form needs to be completed if parties fail to resolve
the dispute through conciliation, and the Commissioner issues a
certificate of outcome to this effect.
The referring party needs to complete the request for arbitration
and will need the certificate of outcome issued by the
Commissioner at the conciliation stage. Section 136(1)(b) of
the Labour Relations Act 66 of 1995 provides that a request for
arbitration must be made within ninety (90) days from the date on
which the certificate of outcome has been issued that the dispute
has not been resolved.
If the prescribed time period is not adhered to, the referring party
will have to apply for condonation for the late filing of the request
for arbitration, which needs to be in the prescribed form and
contain, amongst other things, the reasons for the lateness. A
decision will firstly need to be made on the issue of condonation,
which will bring about a delay in the process.
The importance of a correctly completed 7.13 referral form in
the furtherance and expeditious finalisation of disputes before
the CCMA and the various Bargaining Councils cannot be
understated. For instance, when filling in and completing the 7.13
referral form, the relevant party must ensure that the correct case
number and primary issue is cited in line with the certificate of
outcome. The 7.13 form furthermore needs to be signed either
by the referring party or an individual who is entitled to represent
the referring party in terms of the CCMA Rules regarding
representation in the proceedings at hand.
The 7.13 referral needs to be completed and then served on the
other party to the dispute together with the certificate of outcome.
Once the documentation has been served on the other party to
the dispute, the request for arbitration and proof of service needs
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to be filed with the CCMA or the Bargaining Council in question.
The referring party needs to make sure that they have the correct
contact details of the other party to utilise for service. If the
request for arbitration is sent to the incorrect contact details, this
might very well lead to a delay in the process down the line as
the same contact details will be used for the Notice of Set Down
of the matter.
The other party to the dispute will then be able to raise a
jurisdictional point stating that they did not receive notice of the
matter and will not be able to proceed or they will not attend the
proceedings at all as they are not aware thereof.
If you are the referring party, it is a prudent practice to phone
and confirm that your request for arbitration has been received in
good order by both the other party and the CCMA or Bargaining
Council. If the documentation is received in good order, the parties
to the dispute will receive a Notice of Set Down for arbitration. In
terms of Rule 21 of the CCMA Rules, parties need to receive at
least twenty-one (21) days’ notice of arbitration unless the parties
agree to a shorter time period.
If the referring party does not complete the 7.13 correctly and
the same is not signed, they run the risk of the other party or the
Commissioner raising a jurisdictional point that the request for
arbitration is defective and that the CCMA or Bargaining Council
subsequently does not have the necessary jurisdiction to deal
with the dispute up until the defect has been remedied.
Therefore, it is crucial to ensure the documentation referring the
matter to arbitration is correctly completed, served on the other
party, and filed with the CCMA or Bargaining Council within the
prescribed timeframe to ensure that the dispute is dealt with as
swiftly as possible. On the other hand, from an employer’s point
of view, it is essential that upon receipt of the 7.13 form from an
applicant, that same gets sent through to your nearest CEO office
as this document will signify that a set down date will soon be
forthcoming from the CCMA or Bargaining Council.

What to do when you receive a 7.13 Form?
Introduction:

A 7.13 is a request for arbitration form completed in accordance
with Section 136 of the Labour Relations Act (“LRA”). If a matter
remains unresolved at Conciliation, the Commissioner will issue
a certificate of non-resolution in accordance with Section 135(5)
of the LRA to the parties. It is common practice that the referring
party (“Applicant”) will refer the dispute for arbitration. There
are instances where either party to the dispute may refer the
dispute to arbitration, as in the case of Section 21(7) relating to
organisational rights.

Filing of a request for arbitration

Rule 18 of the CCMA Rules provides that a party referring
a dispute to arbitration must complete a 7.13, which must be
served on the opponent and CCMA in accordance with Rule 6.
The timeframe for filing a referral to arbitration is ninety (90) days
from the date of the issuing of the certificate of non-resolution.
Once the opponent ordinarily receives a 7.13, it would be correct
to ensure that the referral is accompanied by a non-resolution
certificate and that the time for filing is in compliance with the
rules.
If the referring party has filed outside the ninety (90) day period,
the request for arbitration must be accompanied by a condonation
application in accordance with Rule 18(2)(c). The CCMA may
hold back the request until the formalities are complied with in
accordance with Rule 18(3) until all provisions of Rule 18(2) are
dealt with.

Dealing with issues of compliance

When the Respondent receives the 7.13, it is prudent to not
just accept the document as being correct but to ensure that all
compliance issues in terms of Rule 18 are addressed. Outside
of time limits, issues of whether the matter may be referred to
the CCMA may also arise at an early stage; this would refer to
an issue of jurisdiction of the CCMA to hear the matter, which
includes:

1 Disputes where the party is an independent contractor,
2 Disputes which fall outside the ambit of the LRA, BCEA,
EEA and any relevant labour legislation framework, the
CCMA can only deal with disputes where legislation
confers powers to deal with the dispute.
a. Removal of Directors
b. When the interpretation of a Mutual Separation
Agreement is disputed
c. When the dispute is related to victimisation in the
workplace
d. When an employer employs more than ten (10)

employees but retrenches more than one (1)
employee.
e. Where the referring party earns above the
threshold.

3 If a matter should be referred to a bargaining council.
4 Where there may be a private dispute resolution
agreement between the parties.

Pre-arbitration meetings

Pre-arbitration meetings are regulated according to Rule 20.
Pre-arbitration meetings should be conducted no later than
fourteen (14) days prior to the set down date for arbitration,
and the minutes of the meeting be submitted to the
arbitrating Commissioner no later than seven (7) days prior to
the arbitration date. Rule 20(1) provides that the parties must
hold a pre-arbitration meeting when:

1 When both parties are represented by a union,
employers’ organisation, or legal practitioner,

2 By mutual agreement,
3 When directed to do so by a presiding or senior
Commissioner.

The purpose of pre-arbitration meetings is for the parties
to narrow down issues in dispute and ascertain if any
further issues relating to compliance with Rules need to be
addressed prior to the arbitration. This is done to ensure
that disputes are resolved expediently and without delay.
In practice, however, this seldom occurs, but employers
are encouraged to try and engage with such pre-arbitration
meetings as same assists in narrowing the issues at hand
and gives a better idea of what matters will be contested
during the arbitration.

Preparation for arbitration

Rule 21 provides that the CCMA must provide at least
twenty-one (21) days’ notice to the parties, notifying the
parties of the date of the arbitration. The set down will
typically be preceded by the 7.13. Therefore, it is prudent
for the Respondent to ensure that they begin preparation for
arbitration once they receive the 7.13.
To conclude, once an employer receives a 7.13, it is essential
to notify your representative or begin preparation for the
matter as soon as possible. Generally, a notice of set down
will follow shortly after receiving the 7.13 form. Preparation is
key to being successful in any dispute. The earlier one begins
with the preparation and assessing each case’s relevant
nuances, the better one stands when addressing the merits
of the matter.
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What is an Arbitration?
The CCMA itself describes an arbitration on its website (www.
ccma.org.za) as “A hearing where a commissioner gives both
parties an opportunity to present their cases regarding the
issue in dispute by leading evidence, presenting documents,
cross-examination of witnesses, and even conducting
of inspection of premises, where that is necessary. A
commissioner decides on the procedure to be followed,
being mindful to ensure that the hearing is conducted with the
minimum of legal formalities while ensuring that each party is
given a fair opportunity to present their case. An arbitration
hearing is a new hearing regarding the issue in dispute
which has led to an employer’s decision to be challenged. A
commissioner will then consider the fairness of an employer’s
decision on the evidence presented and submissions made
at the arbitration.”
An arbitration hearing is a process that takes place after the
conciliation process has been concluded and where the parties
were unable to find a possible resolution. If a dispute is not
resolved through the conciliation process, the referring party
may request the CCMA to resolve the dispute by arbitration
if it is indeed a dispute that can be arbitrated. South African
labour law legislation, such as the Labour Relations Act (LRA),
the Employment Equity Act (EEA), the Basic Conditions of
Employment Act (BCEA), and the Skills Development Act
(SDA), specify which types of disputes can be referred to
arbitration or the Labour Court after a conciliation process
remains unresolved.
At an arbitration hearing, the Presiding Commissioner should
give each party a fair and reasonable opportunity to state their

case in full. The arbitration process can be likened to a court
trial where the proceedings are recorded, and all rules of law are
adhered to throughout. The witnesses that are called should
lead formal evidence through examination-in-chief, where
the other party may question these witnesses through crossexamination. Once both parties have presented their case,
the Presiding Commissioner should require oral or written
closing arguments for final consideration before deciding on
the outcome of the dispute. The arbitration process may take
a few hours up to several days to be completed, depending
on the amount of evidence led, and witnesses called and
depending on the complexity of the dispute.
In the “Guidelines on Misconduct Arbitrations” published
by the CCMA, it is stipulated that an arbitration typically
involves six stages, which are listed as follows: Preparation
and introduction; Preliminary issues; Narrowing the issues in
dispute; Hearing of evidence; Arguments; and the Arbitration
Award.
Once an arbitration has been concluded, the Presiding
Commissioner will then decide and issue a written outcome
on the dispute, which is called an Arbitration Award. The
Arbitration Award is subsequently sent to the parties by the
CCMA within fourteen (14) days of the finalisation of the
Arbitration hearing and is deemed final and legally binding
upon all parties involved. An Arbitration Award is held in the
same regard as a Court Order or Court Judgement. If a party
wishes to contest an Arbitration Award, such award can only
be challenged through a review process in the Labour Court.

Tips:
1 An Arbitration hearing is a process that takes place after the Conciliation process has been concluded and where the parties
were unable to find a possible resolution.

2 At an arbitration hearing, the Presiding Commissioner should give each party a fair and reasonable opportunity to state their

case in full. The Arbitration process can be likened to a court trial where the proceedings are recorded, and all rules of law are
adhered to throughout.

3 Once an Arbitration has been concluded, the Presiding Commissioner will then decide and issue a written outcome on

the dispute, which is called an Arbitration Award. The Arbitration Award is subsequently sent to the parties by the CCMA
within fourteen (14) days of the finalisation of the Arbitration hearing and is deemed final and legally binding upon all parties
involved.
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Must I Attend an Arbitration?

In a recent article, CEO’s Carl Ranger discussed what an
arbitration entails. If you missed it, I would highly recommend
giving it a read.
The arbitration process is utilised in order for all relevant parties to
a dispute to give evidence. After which, a commissioner delivers
an arbitration award.
The question then, which employers often ask, is, “Must I attend
an arbitration?” This largely depends on the facts at hand and the
specific merits of the matter which is being arbitrated.
At a disciplinary hearing for misconduct, an initiator will need
to present evidence to persuade an impartial chairperson that
a dismissal, for example, would be the appropriate sanction
under the circumstances. A highly critical factor in justifying
the dismissal of an employee is whether the trust relationship
between the employer and employee has broken down
irretrievably. To demonstrate this, it is often the case that an
employer, during a disciplinary hearing, will testify that the trust
relationship has completely broken down and that continued
employment would be an impossibility.
Due to the fact that an arbitration is a hearing de novo, it
becomes necessary for all witnesses and role-players who
testified in a disciplinary hearing to avail themselves to testify
at the arbitration*, to ensure that the Commissioner has all
relevant testimony and evidence available to him or herself to

issue a just arbitration award.
The short and safe answer to this question is that an employer
should have all individuals, who were role-players in a disciplinary
hearing, available to testify at the arbitration proceedings.
Parties can make use of pre-arbitration meetings to establish
what is and is not in dispute and then narrow down the necessary
witnesses.
*Each case should be dealt with based on its merits. Prior to the
commencement of an arbitration, parties will place certain issues in
dispute. It frequently happens that parties will agree on certain aspects
pertaining to a dispute. In this scenario, there is no need for evidence
to be led on that specific aspect, meaning that a particular witness who
testified in a disciplinary hearing may not need to testify at an arbitration.

Tips:
1 Establish exactly what the dispute being arbitrated is
about.

2 Once the nature of the dispute has been identified,

ensure that the relevant witnesses are available to testify.

3 The arbitration process is a hearing de novo. One cannot
rely on the evidence given in a disciplinary hearing
in absentia of testimony in the arbitration to justify a
dismissal or unfair labour practice.
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What must I prepare for when
attending an Arbitration?

An arbitration is, in essence, the make-or-break process of a
dispute. Parties need to ensure that they come fully prepared for
arbitration and that all witnesses and relevant evidence proving
their case are available.
The nature of a dispute will ultimately dictate precisely what needs
to be prepared for an arbitration. For purposes of this article, we
will consider an unfair dismissal, which is, in all probability, the
most common dispute which arises.
By now, we know that to prove a dismissal of an employee is fair,
employers need to prove that the dismissal was both substantively
and procedurally fair. These are two different aspects, and the
evidence or testimony required to prove that these aspects were
complied with will often stem from various sources.
Parties should make use of a pre-arbitration process to engage
with each other and to establish precisely what is in dispute
pertaining to the dismissal at hand. If it is alleged that the
procedure is in dispute, what aspect related to the procedure is in
dispute? Perhaps the Applicant alleges that they were not given
sufficient notice to prepare for the hearing or were not afforded
the opportunity to call witnesses.
In terms of preparation, the respondent now knows that they
need to produce the notice of hearing at the arbitration. The
chairperson who conducted the disciplinary hearing should be
available to testify pertaining to the claim that witnesses were not
allowed to be called by the applicant.

specifically the disputes leading to them, need to be dealt with
on their own individual merits. Thorough preparation needs to be
done leading up to the arbitration to establish what is in dispute
so that when the arbitration itself begins, parties know exactly
what the points of contention are.
Of course, it will not always be possible to have a pre-arbitration
meeting, and parties may be unsure as to what is or is not in
dispute. In such scenarios, it is always better to be over-prepared.
Even if procedural fairness may not be in dispute, it is advisable
that the necessary individuals who can testify pertaining to this
are at least on “standby” should it become apparent that there is
indeed an issue relating to it, and evidence should be led.
In summation, a party must be prepared to argue on the issues
in dispute. All evidence, whether documentary, video, or witness
testimony that will support a particular party’s case, needs to be
available at the CCMA for the arbitrator to consider.

Tips:
1 Establish the exact points in dispute prior to the
arbitration.

2 Ensure all witnesses are adequately prepared prior to
testifying at the arbitration and that all documents or
videos ed are available.

3 It is always better to be over-prepared. Expect the
unexpected.

The above example is purely that, an example. Arbitrations,

Outcomes of an arbitration
If a dispute is not resolved through Conciliation, a party may
request the CCMA to resolve the dispute through Arbitration.
Arbitration is a more formal process than Conciliation as it does
not promote negotiations.
An arbitration is a hearing where a Commissioner gives both
parties an opportunity to present their cases regarding the issue
in dispute by leading evidence, presenting documents, crossexamination of witnesses, and even conducting the inspection
of premises, where necessary. A Commissioner decides on the
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procedure to be followed, being mindful to ensure that the hearing
is conducted with the minimum of legal formalities while ensuring
that each party is given a fair opportunity to present their case.
A Commissioner will consider the fairness of an employer’s
decision based on the evidence presented and submissions
made at the Arbitration. The employer will have to prove that the
employee’s dismissal was both procedurally and substantively
fair.

At the end of the hearing, the Commissioner issues a written
outcome on the dispute. The decision, called an Arbitration
Award, is final and legally binding on both parties.
Should the Commissioner find that the employee’s dismissal was
both procedurally and substantively fair, he will dismiss the case
of the employee.
If the Commissioner finds that the dismissal of the employee
was either procedurally or substantively or both procedurally
and substantively unfair, the Commissioner can make one of the
following awards:

1 Reinstatement, which means putting an employee in the
same position they were prior to dismissal.

2 Re-employment, which means that an employee will be
regarded as a new employee with a new employment
contract.

3 Compensation, which means a monetary award.
4 Retrospective reinstatement, which means that

the employee will return to work and also receive
compensation from the date of his dismissal up until the
date of the award.

Should you wish to read more about the difference between
reinstatement and re-employment, you are more than welcome
to read the article “Re-employment vs Reinstatement” by our
Dispute Resolution Official, Thabo Mongale (https://ceosa.org.
za/re-employment-versus-reinstatement/).
The Arbitration award is sent to the parties by the CCMA within
fourteen (14) days of the finalisation of the Arbitration. This award
can only be challenged through a review process in the Labour
Court.

What do I do after the Arbitration has been
completed?
After an arbitration has been completed, an arbitration award
must be issued by a Commissioner within fourteen (14) days of
the date of the hearing as per the Rules of the CCMA. On good
cause shown, the CCMA Director may extend this period. It is
also important to know what to do when a party is not satisfied
with the outcome of an award or fails to comply with it.
As per section 143(1) of the LRA: “An arbitration award issued by
a Commissioner is final and binding, and it may be enforced as
if it were an order of the Labour Court in respect of which a writ
has been issued.”
Section 143(5) reads further: “Despite subsection (1), an arbitration
award in terms of which a party is required to pay an amount of
money must be treated for the purpose of enforcing or executing
that award as if it were an order of the Magistrate’s Court.”
As mentioned above, the arbitration award issued by a
Commissioner is final and binding unless set aside by a competent
Court. Should the employer fail to comply with the award, the
employee may apply to have the award certified by the CCMA
Director by completing a form LRA 7.18 (LRA 7.18A for Bargaining
Council awards). If payment is not made, a certified award for
payment of money may be presented to the Sheriff for execution.
The party must provide the physical address of the party at fault
for execution by the Sheriff. An award ordering performance of
an act, e.g., reinstatement or re-employment, may be enforced
through contempt proceedings instituted in the Labour Court. It
does not need to be made an order of Court before contempt
of proceedings can be instituted. This procedure applies only to
awards issued after the amended LRA came into operation, i.e.,
01 January 2015.
Further, if a party is not satisfied with the outcome or alleges a
defect in the arbitration award, that party can take an arbitration
award or ruling on review. The CCMA awards and rulings are

subject to review by the Labour Court. The party who alleges a
defect must file the application with the Labour Court within six
(6) weeks of the award being served. This means that a party
aggrieved by a decision made by a Commissioner in an award
or ruling may apply to the Labour Court in terms of section 145
of the LRA to have it set aside based on an alleged defect with
that award.
A defect means that • the Commissioner committed misconduct in relation to his or
her duties as a Commissioner;
• he or she committed a gross irregularity in conducting the
proceedings;
• he or she exceeded his or her powers as a Commissioner; or
• the award or ruling was improperly obtained.
The Constitutional Court has clarified the test for review to be
based on whether the decision reached by the Commissioner is
one that a reasonable decision-maker could not reach. In applying
this test, a reviewing Court will not interfere with an award
easily but will consider whether the Commissioner considered
the principal issue before them, whether or not they evaluated
the facts presented at the hearing and came to a reasonable
conclusion.
The Labour Court may not review any decision or ruling made
during conciliation or arbitration proceedings before the issue in
dispute has been finally determined by the CCMA or Bargaining
Council, except if the Labour Court is of the opinion that it is just
and equitable to do so.
It is important to note that the institution of review proceedings by
an aggrieved party does not suspend the operation of an award
unless that party applies to interdict the enforcement of the award
and submits security to the satisfaction of the Court.
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