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Editorial
Dear Members and Colleagues,
The term ‘collective bargaining’ is over a hundred years old and 
by no means a new concept locally or abroad. This term was 
first used by Beatrice Webb, a British economist and labour 
historian. To date, collective bargaining has been regarded as 
one of the most important functions of a trade union on behalf 
of its members and itself. Collective bargaining is however 
used for other purposes by employers and businesses whereby 
employers seek to ‘level the playing field’ between themselves 
with uniform wage schedules, working conditions and benefits 
that are attributed to labour. The idea here is to enable businesses 
to compete on equal footing when it gets to the labour cost of its 
operations. Mediation, arbitration, strike and lock-out actions can 
also be part of the process.

Due to global economic downturn, businesses have suffered 
increasingly to keep their doors open, whereby many businesses 
had to restructure their operations which gave rise to retrenching 
their employees, apply for business rescue and even business 
closures. We believe that the time of ‘one-way’ negotiations 
whereby only unions have demands are over. If businesses in 
established and regulated industries are to survive the new 
economic norms, they will have to proactively engage with unions 
and bargaining councils with their own set of demands in order 

to claw back economic stability. This will give rise to a severely 
robust new way of negotiations. Unions to date, are usually 
the only party that brings their demands to negotiations where 
organised employers merely responded thereto.

However, rising material costs and operational overhead costs 
were not historically bargained with third parties such as suppliers, 
service providers and State-Owned Enterprises (SOEs). In turn, 
collective bargaining naturally created labour peace, stability and 
surety within an industry as collective agreements are cyclical. 
However this is on the brink of change as employers now seek to 
proactively negotiate their own demands with trade unions on the 
cost of labour, but also now seek to collectively negotiate with 
third parties having a mutual interest in a specific industry that 
are suppliers and service providers, i.e. SOEs. The challenge 
here is that the current legal framework of collective 
bargaining does not allow for that tier of negotiations to 
currently take place.

Sincerely,

Johann Preiss 
National Collective Bargaining Co-ordinator
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The term collective agreement is defined in Section 213 of The 
Labour Relations Act as amended being a written agreement 
concerning terms and conditions of employment or any other 
matter of mutual interest concluded by one or more registered 
trade unions on the one hand and on the other hand, one or 
more employer(s), -registered employers organisation(s), -and 
employers and one or more registered employers’ organisation(s). 
Any mutual interest of any of the parties may feature in such an 
agreement, which is of potential value, which has to be explored 
afresh by employers, like our members. We at CEO believe that 
the legislator is to consider redefining the definition of collective 
bargaining to rope in suppliers, service providers and SOEs.

Various forms of collective bargaining or centralised bargaining 
exist and not only on a bargaining council level. This is observed 
on the shop floor of a business the moment a group of 
employees are represented by a representative or trade union, 
having various objectives. Here are the predominant forms of 
collective bargaining currently in South Africa: (These forms will 
be comprehensively discussed by CEO in the month of February)

Workplace Forums are regulated by Chapter 5 (sections 78 to 
94) of the Labour Relations Act, as amended (LRA). This forum is 
a plat-level forum where employees group together to address/
negotiate matters of mutual interest with its employer. There are 
some criteria that are legally to be complied with to establish such 
a forum. This may include or exclude the representation of a trade 
union. This form of centralised bargaining is largely uncommon 
as the historic perception is that workplace forums are open for 
abuse by employers at the cost of its employees.

Recognition agreements are agreements where an employer 
recognises a certain union or unions who have rights to represent 
and negotiate on behalf of employees in that workplace. It will 
clarify whether a particular union has sole negotiating rights for 
a bargaining group, or whether the employer recognises two or 
more unions jointly. This is regulated by Chapter 3, Part A and B 
(sections 11 to 26) of the LRA. Various competing case law exists 
regarding recognition agreements, which will be discussed and 
unpacked going forward.

It is important to note that this may also include or exclude 

specific other forms to a recognition agreement such as a Closed 
Shop Agreement or Agency Shop Agreement:

An Agency Shop Agreement is where a representative trade union 
and an employer or employers’ organisation conclude a collective 
agreement, to be known as an agency shop agreement, requiring 
the employer to deduct an agreed agency fee from the wages 
of employees identified in the agreement who are not members 
of the trade union but are eligible for membership thereof. The 
purpose of the legislator here was to account to the trade union 
where all employees benefit from the trade union’s activities, 
such as wage negotiations. Still, only union members pay the 
union in the form of membership fees.

A Closed Shop Agreement is where a representative trade union 
and an employer or employers’ organisation conclude a collective 
agreement, to be known as a closed shop agreement, requiring 
all employees covered by the agreement to be members of the 
trade union.

Last but not least there exist 48 bargaining councils registered 
with the Department of Employment and Labour, whos’ scopes 
of operations range from a national-, provincial-, regional-, 
municipal-, or government department footprint. Bargaining 
councils play a pivotal role in providing the needed platform for 
businesses and trade unions that are parties to a specific industry, 
to negotiate collective agreements towards the sustainability, 
surety and security of an industry. This is an important platform as 
such collective agreements may be extended to all third parties/
non-parties by the Minister of Employment and Labour. We have 
observed some concerning actions of certain bargaining councils 
regarding their collective agreements. CEO is currently party to 5 
national councils and is considering to become a party to other 
councils too in representing our members herein.

Please follow our articles for the month of February for more in-
depth information. 

Queries / CEO Membership: For any queries of existing 
members, or enquiries on how to become a CEO member, 
please contact our head office at (012) 880 0294 or e-mail us 
at cb@ceosa.org.za

COLLECTIVE BARGAINING IN SOUTH AFRICA 
AND ITS APPLICATIONS

4



Collective bargaining is the process of negotiations through 
which a trade union tries to get an employer to formally agree 
and accept the workplace demands that workers put forward. 
Workplace demands can include wages, working conditions, 
union rights, etc. 

The aim of collective bargaining is to reach an amicable agreement 
on the workplace demands and to avoid a “deadlock”, which 
could ultimately result in a strike and/or lockout. 

A strike should only be considered as a last resort when 
negotiations are clearly failing, as the ramifications of a strike can 
be financially devastating to both the employer and employees. 
Employers are urged to approach the process of collective 
bargaining with an open mind and with a strike/lockout scenario 
as a last resort. 

Once parties have concluded the rigorous process of collective 
bargaining and have reached an agreement on the issues, is that 
where the process ends? No, the parties must now record the 
terms of their agreement into a formal, legally binding document 
known as a collective agreement.

Section 213 of the Labour Relations Act (“the LRA”) defines a 
collective agreement as a written agreement concerning terms 
and conditions of employment or any other matter of mutual 
interest concluded by one or more registered trade unions on the 
one hand and on the other hand:

� One or more employers; 
� One or more registered employers’ organisations; or
� One or more employers and one or more registered 

employers’ organisation
Concluding a collective agreement is beneficial to all parties 
involved as it provides security and stability in the workplace and 
ultimately promotes a harmonious working environment. 

The agreement is a very important part of the negotiating process 
and should contain the following essentials:

1  It should be clear, unambiguous, and in writing,

2  It should cover a fixed period of time during which the 
agreement will be binding, 

3  It should contain a date on which it comes into effect, 

4  It should regulate the workplace demands that were 
the subject of the negotiations and on which the parties 
reached an agreement. 

A further benefit to concluding a collective agreement can be 
found in section 65(1)(a) of LRA, which limits an employee’s 
right to strike and an employer’s recourse to lockout. In terms 
of this section, no person may take part in a strike or a lockout 
if that person is bound by a collective agreement that prohibits 
a strike or lockout. However, it is important to remember that 
this prohibition is only binding for the period of time in which the 
collective agreement is valid. 

Furthermore, parties may agree, in terms of section 23 of the 
LRA, that the collective agreement will also be binding on those 
employees who are not members of the trade union that is a party 
to the collective agreement. This could potentially ensure that the 
entire workforce will be prohibited from embarking on a strike. 

Once the collective agreement has been signed and accepted by 
the parties, the negotiation process will have concluded. Should 
either party to the agreement thereafter disagree on the terms or 
application of the agreement, that party may then refer a dispute 
to the CCMA regarding the interpretation of the agreement. 

By concluding a collective agreement, the parties will have 
effectively resolved the disputes between them and thus avoided 
a strike scenario. The parties will then be able to go about their 
daily business as employer and employee. 

AVOIDING A STRIKE SCENARIO BY 
CONCLUDING A COLLECTIVE AGREEMENT
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Some sectors in our country are governed and regulated by the 
Basic Conditions of the Employment Act (BCEA), being an act 
of parliament put in place by the government to regulate and 
protect employees from exploitation by employers. This Act has 
set minimum regulations for employers.

However, other sectors are not regulated by the BCEA, such 
as those companies that fall within the scope of a specific 
bargaining council. Those companies are, however, regulated 
by a Main Collective Agreement of the respective Council. 
Upon a bargaining council being established in terms of the 
Labour Relations Act (LRA) and that has been accredited by the 
CCMA to operate under the auspices of the CCMA, Employer 
Organisations and Trade Unions have the constitutional right to 
apply to become be a party to the council.

After due process has been followed by the concerned parties 
regarding the applications to be a party to the council, the council 
will issue correspondence as per the council’s constitution to the 
said employer organisation and trade unions about the seats they 
have attained, and their membership status. 

Thereafter, in most instances, wage negotiations may commence 
in which it will be decided by the parties to conduct the process 
by centralised bargaining, which is favoured by most trade unions 
in South Africa. 

Centralised bargaining means that employers in a said sector get 
together and bargain with one or more trade unions representing 
the employees of those employers. Furthermore, centralised 
collective bargaining can also occur at the level of a group of 
companies or at the national or regional level of a company. 

Different trade unions face different situations with collective 
bargaining and negotiations as they take place at various levels, 
namely: Centralised bargaining level, company level, plant level 
and sectoral determination & coordination.

In the past, some employers have opted for decentralised 
bargaining. This is a system where conditions of employment are 
determined by employers and individual employees, plant level.

In August 2019, a news article published by Business Day with 
the headline “Coal employers ditch centralised wage bargaining” 
stated that the employers in the coal industry had withdrawn 
from the centralised bargaining process under the auspices of 
the Minerals Council SA, informing trade unions that wages will 
be negotiated at company level in the future.

The article further elaborated that the Centralised bargaining in 
coal and gold mining has been a key feature of South Africa’s 
industrial relations architecture for decades, predating the 
existence of many of today’s trade unions. Solidarity, NUM, 
and NUMSA were some of the trade unions who were unhappy 
about the decision of the Minerals Council SA withdrawal from 
centralised bargaining. 

One of the concerns which were expressed by Solidarity was that 

THE ROLE OF COLLECTIVE BARGAINING 
SYSTEMS IN SOUTH AFRICA

decentralised bargaining will result in intensive and unnecessary 
administration for trade unions, and that it will place major 
demands on trade unions’ resources, having to participate in 
all the talks where they have to represent members. The trade 
union further mentioned that the battle between companies in 
the industry as far as the standardisation of conditions of service 
is concerned will again become a reality, posing a certain threat 
to the industry. The centralised platform offered a platform where 
employers could hold each other accountable and also served as 
a platform where trade unions could hold employers accountable.

In the matter of the Free-Market Foundation v Minister of Labour 
and Others 2016 (8) BLLR 805 (GP), the Free-Market Foundation 
(FMF) challenged the constitutionality of section 32(2) of the LRA. 
Section 32(2) provides that the Minister of Labour must extend 
collective agreements concluded in bargaining councils should 
their members request such and should certain preconditions 
be satisfied. The FMF initially challenged the constitutionality 
of section 32 on the basis that it infringes the rights to equality, 
freedom of association, administrative justice, dignity and fair 
labour practices. 

The FMF subsequently abandoned this point and instead 
challenged section 32(2) solely on the basis that the grounds of 
judicial review in respect of the extension of collective agreements 
were inadequate. In this regard, the FMF argued that section 32 
violated the principle of legality as it permitted the extension of 
collective agreements to non-parties, contrary to public interest. 

The court was required to consider the scope of judicial review in 
respect of the extension of collective agreements to non-parties, 
as well as whether the Minister must act in public interest when 
extending collective agreements to non-parties. The court found 
that the Minister does not have the discretion in determining 
whether or not to extend the agreement in the event that the 
council has complied with the requirements of section 32(2). In 
such circumstances, the Minister must extend the agreement.

Before the Minister extends the collective agreement, certain 
preconditions must be met:

1  The Minister must be satisfied that the numerical 
requirements of majoritarianism have been met. This will be 
satisfied if the majority of employees who will be covered 
by the agreement once extended are members of trade 
unions that are parties to the council. 

2  Furthermore, the decision of the bargaining council must 
comply with legal prerequisites.; and 

3  Finally, there must be an exemption procedure in place 
applying fair criteria to be exempted from the extension. It 
must also not discriminate against non-parties. 

It is only if all these requirements are satisfied that the Minister 
must extend the agreement.

Where the majoritarianism requirements are not met, the 
Minister may extend the collective agreement provided that 
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other jurisdictional conditions are met, such as the parties to the 
bargaining council must be sufficiently representative within the 
registered scope of the council; the Minister must be satisfied that 
the failure to extend the agreement would undermine collective 
bargaining at sectoral level or in the public service as a whole, 
and the Minister must have invited and considered comments on 
the application to extend.

Given the fact that there are appropriate review remedies available 
to the FMF, it was held that section 32 was not unconstitutional 
– it was based on the principle of majoritarianism – which is 
consistent with international law. The application was dismissed, 
but no costs were ordered against the FMF as it was found that 
the application had been made in good faith in the interests of 
small businesses and the unemployed.

TIPS:

1  Parties (Employer Organisations / Trade Unions) to a 
bargaining council need to conduct a verification process 
annually depending on the constitution of the council 
to establish the allocation of the number of seats/
representativity.

2  When wage negotiations take place on a centralised 
bargaining level, parties to the negotiations need  
to ensure to be properly mandated by 
members beforehand.

PRIVATE: CAN THE CCMA/BARGAINING 
COUNCIL STILL HEAR DISPUTES IF THE 
COMPANY IS UNDER BUSINESS RESCUE OR 
LIQUIDATION
South African companies are experiencing difficulties in the 
current economic climate, and with an increase in transport, 
Rand value depreciation and many other factors, companies 
are forced to cut down costs wherever possible. No matter 
how much companies try, they sometimes must face reality 
and decisions are made on whether to apply for business 
rescue or to liquidate.

Every day in South Africa companies are applying for business 
rescue or provisional liquidation. Employers believe that since 
they are under business rescue or facing liquidation, disputes 
at the CCMA/Bargaining Council automatically come to a 
stop and that no award can be issued against the company.

The two below cases have dealt with the jurisdiction of the 
CCMA/Bargaining Council to hear disputes and issue awards 
against companies under business rescue or being liquidated.

In Van Zyl No & Others v CCMA & Others (2012) (LC) – The 
court held that in terms of section 38 of Insolvency Act, Act 24 
of 1936, upon provisional liquidation the employment contract 
is suspended. From the date of the order, an employee is 

entitled to claim UIF. The court held further that the liquidator had 
a duty to consult with employees & if the employment contract 
was terminated the employee would be able to refer an unfair 
dismissal dispute to the CCMA/Bargaining Council and claim 
compensation.

In NUMSA obo 4 Members v Motheo Steel Engineering CC (Case 
no. METS 3334) – The company was under business rescue. 
The commissioner found that the moratorium placed on legal 
proceedings in terms of section 133 of the Companies Act does 
not prevent the CCMA/Bargaining Council from arbitrating a 
dispute which it would otherwise have jurisdiction to Arbitrate. On 
Appeal the judge stated that section 210 of the Labour Relations 
Act (LRA) would apply. In terms of this section, the provisions of 
the LRA prevail in the event of conflict with other legislation, save 
for the Constitution.

It is clear from the cases mentioned above that disputes at the 
CCMA/Bargaining Council do not stop because the company 
is under business rescue or liquidation. Therefore, it is vitally 
important that employers utilise the services of competent and 
well-trained labour law advisors and employers’ organisations to 
assist them with their disputes at the CCMA/Bargaining Council.
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In our article last week, we referred to various forms and 
processes regarding centralised bargaining. This week we 
will delve headfirst into Recognition Agreements as one of the 
most common plant-level forms of collective bargaining and the 
potential processes involved therein.

A recognition agreement is the outcome of successful union 
recognition talks in the workplace, whereby an employer 
recognises a certain union(s) who is afforded right(s) called 
organisational rights as contemplated in Chapter 3, Part A and B 
(sections 11 to 26) of the Labour Relations Act (LRA). This enables 
the union(s) to represent and negotiate on behalf of employees in 
the workplace by affording the union(s) controlled access to the 
workplace. These mutual interests may include, but not be limited 
to, wages, benefits and working conditions of workers in the 
workplace. A recognition agreement ought to regulate whether 
the union(s) have sole negotiating rights for a bargaining group, 
or whether the employer recognises two or more unions jointly. 

Organisational rights disputes relating to 
recognition agreements

The term ‘recognition agreement’ usually features at some point 
in disputes regarding organisational rights, sought by the union in 
the employer’s workplace. The following needs to be established 
as good practice in terms of the LRA, before such a dispute 
proceeds, in considering recognition agreements: (this may be 
requested by any party that the CCMA Commissioner provides 
such a directive / ruling, binding the parties thereto)

1  It must be established if the union complies with section 21 
of the LRA, as amended. This entails that the union must 
have submitted its registration certificate and registered 
constitution (to establish its scope of application), both 
of which should be signed by the Registrar of Labour 
Relations at the Department of Employment and Labour 
(DEL), as well as positive proof of membership in the form 
of fully completed and signed membership forms of current 
member employees;

RECOGNITION AGREEMENTS, A FORM OF 
CENTRALISED BARGAINING

2  It must be determined whether, legally, there is actually 
a dispute or not (i.e., such as previous unsuccessful 
meetings were held between the parties whereby, they 
could not come to consensus and whereby the union 
referred a dispute to the CCMA). A CCMA referral alone is 
not necessarily proof that a dispute does in fact exist. If no 
dispute exist parties should consider at the CCMA to settle 
the matter to meet to discuss a recognition agreement or 
be withdrawn by the union in its entirety.

3  The legal definition of ‘workplace’ has to be determined 
on a case-by-case basis, based on the merits thereof 
(preferably agreed upon in a pre-arbitration meeting which 
has to be minuted and signed by all parties), this in turn 
may affect the union’s representation;

4  If the dispute goes to arbitration, parties must conduct 
a pre-arbitration that is to be minuted and filed with the 
CCMA as per the CCMA directive dated 08 May 2020;

5  Parties must consider conducting a verification 
exercise as good practice. This entails a plant level and 
minuted meeting to ensure accurate and updated union 
membership is confirmed. This in turn may be used 
as evidence whether the union is indeed sufficiently 
represented and/or having a significant interest. Other 
recognised unions in the workplace do have a vested 
interest and should be added to such a dispute.

6  At this stage, subject to the findings above, parties may 
consider entering into a Recognition Agreement in order to 
avoid the dispute to proceed to either industrial action (with 
picketing rules in mind) or arbitration (this is the choice of 
the referring party being dominus litis, or in charge of the 
dispute – the union.

The classic argument regarding majoritarianism of 50%+1 union 
membership representation has shifted to the argument regarding 
principles of ‘sufficiently represented’ and ‘significant interest’ 
for the benefit of unions. These terms entail a much softer and 
broader application on a case-by-case basis.
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In the matter of National Union of Metalworkers of South 
Africa v Tshwane University of Technology 2020 (11) BLLR 
1141 (LC) the employer terminated a recognition agreement 
on the grounds that the union is not entitled to organisational 
rights due to the union not being sufficiently representative. 
The termination was found to be lawful. Initially the trade 
union was granted organisational rights (controlled access to 
the work place and stop order facilities for the union) by the 
employer falling in the sector in which the union was actually 
not entitled to organise by its own constitution. Therefore this 
led to the union organising outside of its own constitution. 

The employer herein also relied on the judgment of National 
Union of Metalworkers of SA v Lufil Packaging (Isithebe) and 
Others 2020 (7) BLLR 645 (CC), in which the highest court 
had held that NUMSA’s constitution confined the union to 
the metal and related sectors and ruled that the union could 
not operate in the packaging industry until its constitution 
was amended. Furthermore, the union should be sufficiently 
represented and / or having a significant interest, which is to 
be determined on a case-by-case basis based on the merits 
of the matter.

NUMSA contended that it was entitled to an interim order 
confirming that it could continue exercising its organisational 
rights pending the outcome of a review of the employer’s 
decision to cancel the agreement. Having accepted that it had 
jurisdiction to entertain the matter as long as NUMSA relied on 
the provisions of the LRA, as opposed to wider constitutional 
rights, the Court noted that the employer had contended 
that it had cancelled the recognition agreement because 
the Lufil judgment had rendered it void. NUMSA contended 
the cancellation of the agreement amounted to unlawful 
administrative action because the employer was an organ 
of state (which the court found not to be). This submission 
of NUMSA was misguided because the cancellation of the 
agreement was an employment issue of relevance only to 
NUMSA and the employer. The parties were bound by the Lufil 
judgment unless and until NUMSA amended its constitution 
to permit it to organise in the tertiary education sector. The 
application was dismissed with costs.

Therefore, in closing it is important to note that Recognition 
Agreements should not be avoided at all costs, but indeed 
considered, as it provides surety and security for parties in 
regulating the relationship between parties; however making 
an informed decision before doing so. 

The form of recognition agreements namely Closed Shop 
Agreement and Agency Shop Agreement will be discussed in 
the upcoming article next week.

Queries / CEO Membership: For any queries of existing 
members, or enquiries on how to become a CEO member 
please contact our head office at (012) 880 0294 or e-mail us 
at cb@ceosa.org.za

AGENCY SHOP 
AGREEMENT AND 
CLOSED SHOP 
AGREEMENT
The South African Constitution protects the rights of every citizen 
in terms of section 18, which states that everyone has the right to 
freedom of association. In terms of section 23 of the Constitution, 
everyone has the right to fair labour practices; and every worker 
has the right to form and join a trade union. However, before a 
trade union may be recognised in a workplace, it should have 
attained certain organisational rights in terms of the Labour 
Relation Act, as amended (LRA).

Following the above, after a trade union has attained organisational 
rights, employers or employer’s organisations and trade unions 
may conclude either an agency shop agreement or closed shop 
agreement, as a form of recognition agreement.

Agency shop agreement:  
Most employees join trade unions for better working conditions, 
and/or better salaries, however, in most instances, some 
employees do not want to be part of any union. Still, it should 
be noted that when the union successfully bargains with an 
employer and where an agency shop agreement is concluded, 
the non-union members will also benefit from the said agreement, 
or union activity, and therefore must pay an agency fee instead of 
a trade union membership fee. Section 25 of the LRA regulates 
agency shop agreements.

Section 25 of the LRA states that a representative trade union and 
an employer or employers’ organisation may conclude a collective 
agreement, to be known as an agency shop agreement, requiring 
the employer to deduct an agreed agency fee from the wages of 
employees identified in the agreement who are not members of 
the trade union but are eligible for membership thereof. 

An agency shop agreement is binding only if it provides that 
employees who are not members of the representative trade 
union are not compelled to become members of that trade union; 
that the agreed agency fee must be equivalent to, or less than; 
(i) the amount of the subscription payable by the members of 
the representative trade union; (ii) If the subscription of the 
representative trade union is calculated as a percentage of an 
employee’s salary, that percentage; or (iii) If there are two or 
more registered trade unions party to the agreement, the highest 
amount of the subscription that would apply to an employee; 
that the amount deducted must be paid into a separate account 
administered by the representative trade union; and no agency 
fee deducted may be; (i) paid to a political party as an affiliation 
fee; (ii) contributed in cash or kind to a political party or a person 
standing for election to any political office; or (iii) be used for any 
expenditure that does not advance or protect the socio-economic 
interests of employees. 

Despite the provisions of any law or contract, an employer may 
deduct the agreed agency fee from the wages of an employee 
without the employee’s authorisation. Despite the above, a 
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conscientious objecting employee may request the employer 
to pay the amount deducted from that employee’s wages into a 
fund administered by the Department of Employment and Labour, 
whereby the auditor’s report thereof. 

An employer or employers’ organisation that alleges that a trade 
union is no longer a representative trade union in terms of the 
LRA must give the trade union written notice of the allegation and 
must allow the trade union 90 (ninety) days from the date of the 
notice to establish that it is a representative trade union. If within 
the 90 (ninety) day period, the trade union fails to establish that it 
is a representative trade union, the employer must give the trade 
union and the employees covered by the agency shop agreement 
30 (thirty) days’ notice of termination, after which the agreement 
will terminate. In the event that an agency shop agreement is 
terminated, the provisions, and funds are administrated by in 
terms of the LRA, until the funds in the separate account are 
spent.

In the LAC matter between Solidarity obo Members employed 
in Motor Industry & Automobile Manufacturers Employers 
organisation, Nissan SA (PTY)Ltd, Toyota SA (PTY)Ltd, 
Volkswagen of SA (PTY) LTD, Ford Motor Company of SA 
(PTY) Ltd, BMW SA (PTY) LTD, General Motors SA (PTY) LTD, 
Mercedes-Benz SA, National Bargaining Forum (Automobile 
Industry), NUMSA case nr: JA11/17 dealt with the lawfulness 
of the agency shop agreement. The union contended that the 
conclusion of the agency shop agreement null and void ab initio 
as it did not comply with section 25(3) of the LRA and that any 
fee deduction was unlawful. The parties to the agency shop 
agreement amended the collective agreement to comply with 
section 25(3). The union still contended that an agency shop 
agreement that does not comply with the LRA is void ab initio and 
cannot be amended to cure unlawful deductions made in terms 
thereof. The court held that the original collective agreement did 
not comply with section 25(3) of the LRA and was null and void ab 
initio and incapable of rectification. However, said agency shop 
agreement is a collective agreement which may be amended and 
not rectified. The rectification is a remedy designed to correct the 
failure of a written contract to reflect the true agreement between 
the parties to the contract, which was not the contention, but 
rather the enforceability. The National Bargaining Forum herein 
did not seek to rectify a clause of the collective agreement 
because it did not reflect the true intention of the parties. It 
amended the collective agreement to ensure enforceability by 
repealing the original version and substituting it retrospectively 
with a compliant version. The court finally dismissed the matter 
with costs, and the Labour Court judgment was upheld.

Closed shop agreements  
In an instance that a trade union is a majority union in a workplace, 
some trade unions would want to conclude a closed shop 
agreement which will prohibit minority unions in the workplace 
to bargain with the employer and will be applicable to all the 
employees in the workplace. Furthermore, the only, and to some 
degree compelling, reason why an employer may agree to, and 
possibly welcome a closed shop agreement, is to limit on-site 
union rivalry, as the incumbent union, in essence, monopolises 
the employer’s employee’s union membership, via the closed 
shop agreement. Section 26 of the LRA regulates closed shop 
agreements.

Section 26 stipulates that a representative trade union and an 
employer or employers’ organisation may conclude a collective 
agreement, to be known as a closed shop agreement, requiring 
all employees covered by the agreement to be members of 
the trade union. A closed shop agreement is binding only if a 
ballot has been held of the employees to be covered by the 
agreement; two-thirds of the employees who voted have voted 
in favour of the agreement; there is no provision in the agreement 
requiring membership of the representative trade union before 
employment commences, and it provides that no membership 
subscription or levy deducted may be; (i) paid to a political party 
as an affiliation fee; (ii) contributed in cash or kind to a political 
party or a person standing for election to any political office; or 
(iii) used for any expenditure that does not advance or protect the 
socio-economic interests of employees. 

Despite the above, a closed shop agreement may be concluded 
between a registered trade union and a registered employers’ 
organisation in respect of a sector and area to become binding 
in every workplace in which; (a) a ballot has been held of the 
employees to be covered by the agreement, and; (b) two-thirds of 
the employees who voted have voted in favour of the agreement. 
No trade union that is a party to a closed shop agreement may 
refuse an employee membership or expel an employee from the 
trade union unless the refusal or expulsion is in accordance with 
the trade union’s Constitution; and the reason for the refusal 
or expulsion is fair, including, but not limited to, conduct that 
undermines the trade union’s collective exercise of its rights. 

Furthermore, the LRA states that it is not unfair to dismiss an 
employee for refusing to join a trade union party to a closed shop 
agreement, who is refused membership of a trade union party 
to a closed shop agreement, in accordance with the LRA. The 
employees at the time a closed shop agreement takes effect, may 
also not be dismissed for refusing to join a trade union party to 
the agreement; and employees may not be dismissed for refusing 
to join a trade union party to the agreement on the grounds of 
conscientious objection. Said employees may be required by the 
closed shop agreement to pay an agreed agency fee, in terms of 
the LRA. 

In the event that a registered trade union represents a significant 
interest in, or a substantial number of, the employees covered by 
a closed shop agreement may notify the parties to the agreement 
of its intention to apply to become a party to the agreement and, 
within 30 (thirty) days’ of the notice, the employer must convene a 
meeting of the parties and the registered trade union to consider 
the application. If the parties to that closed shop agreement do 
not admit the registered trade union as a party, the trade union 
may refer the dispute in writing to the CCMA for adjudication. 

Tips: 

1  The employer must always make sure that the 
Constitution of the union covers the scope of work of the 
employer before they can bargain with the said union.

2  It is always important for the employer to request the 
trade union official for its credentials, i.e. Registration 
Certificate from the Department of Employment and 
Labour before consultation.
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WHAT IS REQUIRED FOR A TRADE UNION 
LETTER TO BE COMPLIANT WITH SECTION 21  
OF THE LRA?
What should an employer look out for when they receive a letter 
from the Union seeking organisational rights in the workplace in 
terms of Section 21 of the LRA?

The employer must first establish if the notification by the Union 
complies with the provisions of section 21.

Section 21(2) provides as follows: 

“(2) The notice referred to in subsection (1) must be 
accompanied by a certified copy of the trade union’s 
certificate of registration and must specify -

(a) the workplace in respect of which the trade union seeks 
to exercise the rights; 

(b) the representativeness of the trade union in that 
workplace, and the facts relied upon to demonstrate that 
he is a representative trade union, and 

(c) the rights that the trade union seeks to exercise and the 
manner in which it seeks to exercise those rights.”

If these conditions are not met, a jurisdictional point can be raised 
that the CCMA cannot entertain the dispute due to the Union’s 
non-compliance with the provisions of section 21(2) of the LRA.

This argument was successfully raised in a recent CCMA case 
where the Union did not describe the workplace as required in 
terms of Section 21(2)(a) of the LRA. The Union further failed to 
disclose the representativeness of the Union in an undisclosed 
workplace. It was merely submitted that the Union is sufficiently 
represented, but failed to disclose any numbers, percentage 
or specific reason why it is believed that the particular Union 
enjoys sufficient representation. The Union attached a copy of its 
registration certificate indicating that the Union was registered. 
Section 21(2), however, requires that the copy provided must be 
certified. In this matter, the certificate was not certified. 

Section 21(2) further provides that the particular Union must 
specify the workplace and its representativeness in the particular 
workplace. In this particular matter, the Union did not deal 
with the issue of representation. There was no indication or 
description of the particular workplace that the Union had in 
mind regarding the rights to be exercised and the extent of the 
Union’s representativeness in the particular workplace. Attached 
to the CCMA referral was a handwritten list of names, which was 
assumed to be the Union’s members. However, the list of names 
did not indicate the Union’s representativeness in the particular 
workplace. In terms of its letter, the Union also demanded 
organisational rights as envisaged in terms of Section 14 and 
16. This created the impression that the Union believed itself to 
be a majority union in the workplace. There was, however, no 
indication in the notice of its actual representativeness. 

It is required of the CCMA to decide on the existence of 
jurisdictional preconditions for the exercise of statutory powers by 
the CCMA. These preconditions must then be adhered to before 
the CCMA can validly exercise its functions (see SACCAWU v 
Speciality Stores Ltd (1998) 19 ILJ 557 (LAC)). The LAC also 
held that Section 21(2) was a precondition to the acquisition of 
organisational rights and that the Commission cannot validly 
exercise the functions of Section 21 if the preconditions have not 
been complied with. A referral, therefore not in compliance with 
subsection (2), is null and void.

In Health and Hygiene Services V Seedat NO and others 
[1999], 11 BLLR 1153 (LC), the Court held that a Commissioner 
would exceed their powers if the Commissioner proceeds with 
arbitration proceedings in respect of organisational rights when 
the requirements of Section 21(3) of the LRA have not been 
complied with.

It is therefore of utmost importance that an employer ensures 
that when they receive a section 21 letter from the Union, that it 
complies with all its requirements outlined in this section.
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LIMITING THE RIGHT OF A UNION TO  
ORGANISE IN THE WORKPLACE
A union’s right to seek organisational rights in the workplace was 
curtailed by the Labour Appeal Court in Lufil Packaging (Isithebe) 
(A Division of Bidvest Paperplus (Pty) Ltd) v CCMA [2019] JOL 
45056 (LAC).

The facts of the matter are as follows:

Lufil Packaging manufactures paper bags and other paper-based 
products, and their business falls within the Paper and Packaging 
Industry. At the beginning of 2015, NUMSA had allegedly recruited 
members in the workplace and wrote to the employer requesting 
it to deduct union fees for its (alleged) members. The employer 
refused their request on the basis that its business fell outside the 
registered scope of the union and that the employees were not 
eligible under NUMSA’s constitution to be members. This would 
mean that if the employer succeeds in his claim, NUMSA would 
not be able to claim organisational rights in the workplace in terms 
of Chapter 3 of the Labour Relations Act (LRA). In addition, the 
employer claimed that should NUMSA admit these employees as 
members, the union will be acting outside of the scope of their 
constitution and the decision would, therefore, be invalid.

NUMSA then referred an organisational rights dispute to the 
CCMA in terms of section 21 of the LRA. The employer, in turn, 
raised a jurisdictional point that the union lacked the requisite 
jurisdiction to refer a dispute to the CCMA. 

The CCMA commissioner held that unions are not prevented 
from organising in workplaces that are outside of the scope of 
their constitutions and following arbitration of the dispute, the 
CCMA awarded certain organisational rights to NUMSA. 

The employer took the arbitration award on review to the Labour 
Court, but the Labour Court dismissed the application for review 
on the basis that NUMSA had as its members, the majority of 
the employer’s staff and were therefore entitled to organisational 
rights. 

The employer then referred the matter to the Labour Appeal Court 
(LAC), and Lufil, the employer, argued that the union was bound by 
their constitution and cannot have as members employees who 
fall outside the eligibility for membership requirements contained 
in the union’s constitution. Therefore, persons who are not eligible 
under a union’s constitution to be members of that union are not 
members of the union for the purpose of determining a union’s 
representativeness in terms of Chapter 3 of the LRA. 

The LAC held that the main issue to be determined was whether 
NUMSA qualified for organisational rights even though Lufil’s 
employees were ineligible to be members of the union. 

Section (4)(1)(b) of the LRA provides that every employee has the 
right to join a trade union, subject to its constitution. Therefore, 
the inference one can draw is that in order for an employee to 
join a union, the employee must be eligible to join that union in 
terms of the union’s constitution.  This limitation was held to be a 
justifiable limitation to the right to form and join a trade union as 

set out in The Constitution, 1996. 

It was also common cause that the paper industry did not fall 
within the scope of NUMSA’s constitution and that there had been 
no amendment of the scope of the union’s constitution to include 
the paper industry. As a result, the LAC held that the union acted 
outside of its constitution in allowing the Lufil employees to be 
its members. Consequently, NUMSA was held to be insufficiently 
represented in the workplace and therefore not entitled to any 
organisational rights. 

Considering the LAC’s decision, employers should always 
have sight of the unions’ constitution before granting a union 
organisational rights in the workplace. 

 TIPS:

1  Employers should always have sight of the union’s 
constitution before granting a union organisational rights 
in the workplace. 

2  The constitutional right to form and join a trade union 
is limited in that the right will always be subject to the 
union’s constitution.
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ORGANISATIONAL RIGHTS 
FOR MINORITY UNIONS
The most important change brought about by the amendments 
of the Labour Relations Amendment Act, No. 8 of 2018 (LRA) is 
the conferral of rights in terms of section 14 and section 16 to 
minority unions, which have in the past been given exclusively 
to majority unions. In addition, the amendments allow, if certain 
conditions are met, for a trade union that does not meet a 
threshold established by a collective agreement in terms of 
section 18, nevertheless, to be granted rights in terms of section 
12, section 13 or section 15 of the LRA.

In the case of Police and Prisons Civil Rights Unions v South 
African Correctional Services Workers Union and Others (2018) 
29 SALLR 8 (CC), the court outlawed the abuse of a trade unions’ 
majority status to deny workers of minority unions their right to 
recognition, collective bargaining and freedom of association. 

The question before the Constitutional Court was whether 
a minority union was barred from entering into a collective 
agreement with the employer to acquire organisational rights 
where a threshold agreement was already concluded between a 
majority union and the employer, and the minority union did not 
meet the threshold in terms of that agreement in order to acquire 
the rights.

In the Constitutional Court’s majority judgement, pertaining to the 
essential dispute, it was decided that it would be in the interest of 
justice to interpret the meaning of section 18 and section 20 since 
such interpretation may still influence disputes arising in future.

POPCRU, the majority union, argued that a section 18 collective 
bargaining agreement was effectively binding on all parties, 
as well as trade unions which are not parties to the threshold 
agreement, in terms of section 23 of the LRA.

Section 18(1) states, “An employer and a registered trade union 
whose members are a majority of the employees employed by that 
employer in a workplace, or the parties to a bargaining council, 
may conclude a collective agreement establishing a threshold 
of representativeness required in respect of one or more of the 
organisational rights referred to in sections 12, 13 and 15”.

SACOSWU, however, stated that a section 20 collective 
bargaining agreement supersedes a section 18 collective 
bargaining agreement, as section 20 clearly states, “Nothing in 
this Part precludes the conclusion of a collective agreement that 
regulates organisational rights.”

Ultimately, the Constitutional Court found that POPCRU’s 
interpretation of section 18 was incorrect as it would effectively 
deny minority unions the right to engage in collective bargaining.

The majority judgement found that the rights to bargain and to 
freedom of association can only be limited by laws of general 
application and not by collective agreements between employers 
and majority unions.

The Constitutional Court held that an agreement that seeks to 
limit the right to collective bargaining would be inconsistent with 
the Constitution and invalid where it was not a limitation that 
meets the requirements of section 36 of the Constitution.

From now, all unions have the right to represent and bargain on 
behalf of their members. All employers now have a duty to grant 
minority unions organisational rights which may include: 

Sec 12 - Access to the workplace; and 
Sec 13 - Debit order facilities; and 
Sec 15 - Leave for office bearers for union activities.

These rights may be acquired by minority unions by meeting the 
threshold, bargaining and concluding a collective agreement with 
the employer or by referring it to the CCMA in terms of section 
21 where the Commissioner has the discretion to grant the rights 
or not.

Minority unions may, according to this judgement, also bargain 
for section 14 – the right to appoint and leave for shop stewards 
and section 16 – the right of access to information which is, by 
virtue of the LRA, reserved for majority unions.

This has resulted in a rapid increase of minority unions in the 
workplace, which is causing industrial relations to be somewhat 
more challenging.

From the above, it is clear that employers will have to rethink their 
approach and strategy when dealing with minority trade unions in 
their respective workplaces, especially where another agreement, 
on the same or similar rights, is in place with a majority trade 
union in that workplace. 

TIPS:

1  In the case of Police and Prisons Civil Rights Unions v 
South African Correctional Services Workers Union and 
Others (2018) 29 SALLR 8 (CC), the court outlawed the 
abuse of a trade unions’ majority status to deny workers 
of minority unions their right to recognition, collective 
bargaining and freedom of association. 

2  In the Constitutional Court’s majority judgement, 
pertaining to the essential dispute, it was decided that it 
would be in the interest of justice to interpret the meaning 
of section 18 and section 20 since such interpretation 
may still influence disputes arising in future.

3  The Constitutional Court held that an agreement that 
seeks to limit the right to collective bargaining would 
be inconsistent with the Constitution and invalid where 
it was not a limitation that meets the requirements of 
section 36 of the Constitution.
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APPLICATION, ENFORCEMENT AND  
EXTENSION OF COLLECTIVE AGREEMENTS 
The term collective agreement stems from ‘collective 
bargaining’ and is defined in Section 213 of The Labour 
Relations Act as amended being a written agreement 
concerning terms and conditions of employment or any other 
matter of mutual interest concluded by one or more registered 
trade union(s) on the one hand and on the other hand, one 
or more employer(s), registered employers’ organisation(s), 
and employers and one or more registered employers’ 
organisation(s). 

In essence, collective agreements are concluded once 
collective bargaining takes place, which entails negotiations 
between parties to reach common ground. The various levels 
of bargaining are as follows:

Centralised bargaining level  
This happens when many unions establish centralised 
bargaining forums. Centralised bargaining forums allow 
unions to negotiate with all employers in the sector or industry. 
Bargaining councils make and enforce collective agreements, 
solve labour disputes, establish various schemes and make 
proposals on labour policies and laws. 

Company-level   
Negotiations can also happen at the company level. Shop 
stewards are elected and mandated from the different 
workplaces of a company. They would then form a negotiating 
team.

Plant level  
This is when negotiations happen at a single workplace, but 
negotiations at plant level can also happen at another level. 
For example, centralised bargaining at the national level could 
establish a framework of minimum standards which workers 
might seek to improve at a plant level. 

A collective agreement binds the parties to the agreement; 
the members of every other party to the agreement insofar as 
the provisions of the agreement are applicable; the members 
of a registered trade union that is party to the agreement; and 
the employers who are members of a registered employers’ 
organisation that is party to the agreement. Employees who 
are not members of the registered trade union that is party to 
the agreement are bound by the agreement if the employees 
are identified in the agreement; the agreement expressly binds 
the employees, and the trade union represents the majority of 
the employees in the workplace.

The various issues that are regulated by Collective agreements are 
the terms and conditions of employment, for example, overtime 
and leave; Wage agreements; working conditions, union rights, 
maternity and paternity leave. Mainly it involves negotiations. 
However, mediation, arbitration, strike and lock-out actions can 
be part of the process. 

Extension of collective agreements  
The current position is that a bargaining council may request the 
Minister of Labour in terms of s 23(1)(d) and section 32 of the 
LRA to extend a collective agreement concluded in a bargaining 
council to non-parties that fall within the scope of the bargaining 
council. Such non-parties must be identified in the request made 
to the Minister as follows:

� one or more registered trade unions whose members 
constitute the majority of members of the unions that are 
party to the bargaining council have voted in favour of 
such extension at a meeting of that bargaining council; 
and

� one or more registered employer organisations, whose 
members employ the majority of the employees employed 
by members of the employer organisations that are party 
to the bargaining council, have likewise voted in favour of 
such extension at that bargaining council meeting.

In recent years there have been a number of cases where 
employers have challenged the validity of such Ministerial 
extensions, for example:

In Valuline CC v Minister of Labour (2013)34ILJ 1404 (KZP), where 
the Minister failed to rely on objective evidence to test the level of 
representivity of the employer parties to the collective agreement 
that was sought to be extended.

In Free Market Foundation v Minister of Labour & Others (2016)8 
BLLR 805 (GP) where the High Court held that such extensions 
to non-parties were not unconstitutional but a request to extend 
constituted reviewable administrative action in appropriate 
circumstances.

In the decision of the court in AMCU v Chamber of Mines of 
South Africaiu4ejCT87/16 [2017] dealt with the extension of 
collective agreements in terms of section 23 (1) (d) of the LRA 
and the “knock on effect” on the right to strike. It demonstrated 
that the impugned section 23(1)(d) of the LRA could withstand 
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constitutional scrutiny, especially when considered in conjunction 
with the policy of majoritarianism embedded in the LRA. A 
challenge to the provision is also a challenge to the legislative 
policy chosen by the legislature, and this has a far-reaching 
effect as it involves the whole scheme of the Act and not just 
section 23(1)(d). In any case, the union that sought to attack 
the principle wanted to rely on its majority representation in 
some mines of the employer. This is, therefore, a self-defeating 
exercise. The judgment has also highlighted the constitutional 
importance of this provision. It has shown that section 23(1)(d) 
ensures that employees whose trade union operates outside 
a bargaining council can still exercise their right to collective 
bargaining effectively. The note has considered the significance 
of the right to strike but that it is not absolute, and the limitation 
imposed upon it is merely collateral and justifiable in an open and 
democratic society.

In conclusion, the effect of the extension collective agreements 
provide for the application of minimum wages amongst other 
pertinent matters. When these agreements are extended to non-
parties, these non-parties are obliged by law, to implement these 
minimum wages as set out in the relevant collective agreement, 
which may not be favourable to all employers in the industry. 

Tips: 

1  The fact that a union is unregistered does not mean 
that the union cannot conclude an agreement with the 
employer. However, such an agreement will not be a 
collective agreement as defined in the LRA. 

2  Where an employer and employee are bound by a 
collective agreement and where such an agreement 
contains terms and conditions of employment that differ 
from those in the contract of employment between 
them, the provisions of the collective agreement will be 
incorporated into the contract of employment between 
them. The provisions of the contract will be amended 
accordingly.
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