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Editorial
Dear Members and Colleagues,
Welcome to the first issue of CEO Compilations – a collection of 
relevant articles dealing with some of the general processes that 
may be encountered at the various labour forums, as well as what 
can be expected before, at and after the CCMA and bargaining 
councils. In each subsequent issue of this journal, we’ll highlight 
other forum aspects and relevant changes in legislation or labour 
policy.

In today’s pandemic-altered world, managing your business 
requires far more skill than usual. Juggling unpredictable aspects 
of finance, planning and labour relations are hard enough, 
but finding yourself in unfamiliar territory - like the CCMA or 
Bargaining Councils - can be even more daunting. 

Fortunately, facing this unchartered terrain does not have to be 
an anxious experience when you have trusted legal experts on 
your side. The Consolidated Employers Organisation (CEO) is 
a well-established Employer Organisation, registered in terms 
of the Labour Relations Act since 1998, that has an automatic 
right of appearance at the various forums. We represent more 

than 18 000 members nationwide – across a wide range of 
industries – and in all forums. CEO is also a party to no less than 
five Bargaining Councils, giving our members the platform to be 
heard. We have branches conveniently located nationwide and 
our experienced and knowledgeable dispute resolution officials 
will ensure that you never have to face any matter alone. Your 
voice will be heard!

CEO is genuinely the ‘Voice for Employers’ - an Organisation 
that honours its mission and vision. I am incredibly proud 
to be associated with this esteemed Organisation. We’ve 
added our contact details at the end of this compilation, 
and we encourage you to contact our team at any time 
for more information or assistance.

Sincerely,
Annelien Breed 
Executive Director
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General Processes 
and Principles

CAN A WAGE DISPUTE BE 
REFERRED TO THE CCMA AS AN 
UNFAIR LABOUR PRACTICE?
CEO recently assisted in a dispute relating to the employer’s failure to increase an employee’s 
salary, while other employee’s salaries were increased.

The dispute was referred in terms of Section 186(2)(a) of the Labour Relations Act (the “LRA”):

“Unfair Labour practice” means any unfair act or omission that arises between an employer and 
an employee involving unfair conduct of the employer…. relating to the provision of benefits to 
an employee.”

The fundamental question which must be answered is “what constitutes a ‘benefit’ as 
contemplated in S186(2)(a) of the LRA?

The matter becomes a little more complicated by Section 65(1)(c) of the LRA states as follows:

“LIMITATION ON THE RIGHT TO STRIKE OR RECOURSE TO LOCK-OUT;

1  No person may take part in a strike or a lock-out or any conduct in contemplation or 
furtherance of a strike or a lock-out if-

2  the issue in dispute is one that a party has a right to refer to arbitration or the Labour Court 
in terms of this Act or any other employment law.”

It follows that if a dispute may be referred to Arbitration (as a benefit dispute), then an employee 
may not strike over that dispute in terms of S65(1)(c). Put differently, the benefit dispute will be one 
relating to rights rather than one of interest, which includes remuneration. It is thus important to 
make a clear distinction between benefits, which, may derive from a pre-existing and an interest 
which the employee may want to assert. The more that is included in the scope of benefit, the 
less the employee will be able to strike about because they can be referred to arbitration.

In Gayland v Telkom SA Ltd (1998) 19 ILJ 1624 LC (at22):

“If the term ‘benefit’ is so generously interpreted so as to include any advantage or right in 
terms of the employment contract, even wages, item 2 (1) (b) would all but preclude strikes and 
lock-outs. This was not what the legislature had in mind. Therefore, wages and salaries, in other 
words, remuneration should be excluded from the term ‘benefits.”

This approach was, however, overturned by the Labour Appeal Court in Apollo Tyres and put to 
bed the debate as to whether a benefit is excluded from the definition of remuneration and stated 
as follows:

“The distinction that the courts sought to draw between salaries or wages as remuneration and 
benefits are not laudable but artificial and unsustainable. The definition of remuneration in the Act 
is wide enough to include wages, salaries and most, if not all benefits.”

The court thus held that benefits can include remuneration. They went on to say that the term 
benefit should be interpreted to include a right or entitlement to which the employee is entitled, 
as well as an advantage or privilege which has been offered or granted to an employee in terms 
of a policy or practice (subject to the employer’s discretion).

In conclusion, the CCMA concluded that the increase which the employee was seeking falls 
within the scope of benefit and the CCMA would assume jurisdiction.  It is thus envisaged that 
almost all disputes between an employer and employees which relate to remuneration in terms of 
Section 186(2)(a) of the LRA will be able to be referred to the CCMA for arbitration.

Section 188A of the LRA makes it possible 
to refer a dispute that involves a dismissal to 
the CCMA and Bargaining Council before the 
dismissal actually occurs. This procedure is 
known as a pre-dismissal arbitration and is 
a combination of a disciplinary hearing and 
an arbitration. An Employer may approach 
the CCMA, bargaining council or accredited 
agency to conduct the pre-dismissal 
arbitration. In the pre-dismissal arbitration 
procedure, the employer does not do the 
disciplinary hearing or an enquiry as stated in 
Schedule 8 of the LRA. The Arbitrator fulfils 
this task while taking full note of the employer’s 
disciplinary code and/or code of conduct. The 
difference is that the finding and/or sanction 
of the disciplinary hearing is in the form of an 
Arbitration Award. All other procedures are 
the same as in a disciplinary hearing with the 
difference that the Commissioner may hear 
evidence under oath, while a chairperson in a 
disciplinary does not have such powers.

A pre-dismissal arbitration can only occur 
where there is allegation that the employee has 
committed misconduct or that the employee’s 
performance is poor and the employee 
has been duly notified. The employer must 
believe or deem that a dismissal could be the 
outcome.

The employee cannot be forced to take part in 
a pre-dismissal arbitration and an employee 
must consent thereto. Employees that earn 
less than the statutory minimum currently 

set at R 205 433.30 a year can consent to 
the procedure by signing the form that is 
submitted to the CCMA (LRA form 7.19). This 
is commonly known as “specific consent”. 
Employees that earn more than the statutory 
minimum can consent to the procedure in 
their contract of employment. This is known 
commonly known as general or “blanket” 
consent.

An employer must pay the CCMA or bargaining 
council or accredited agency a sum of R6 
568.00 per day to conduct the hearing.

The arbitrator has the same powers that he/
she has when conducting a normal arbitration. 
After the hearing the arbitrator will make an 
award, which is final and binding on all parties 
involved. This document will constitute a 
public document and may be shared with 3rd 
parties to read and take cognisance of the 
findings.

The advantage of a pre-dismissal arbitration 
for employers is that issue or dispute will be 
resolved expeditiously and finally without 
the employer having to waste time and incur 
further costs by having to attend conciliation 
hearing and possibly an arbitration hearing. 
The employer will also avoid having to conduct 
and internal disciplinary hearing procedures.

The decision reached in terms of the section 
188A may still be taken on review by either 
the employer or employee party.

PRE-DISMISSAL ARBITRATIONS 
IN TERMS OF SECTION 188A OF THE LRA

4 5



It has been over two years since the legislature has signed into 
law through the Labour Relations Amendment Act (LRAA), Basic 
Conditions of Employment Amendment Act (BCEAA) and the 
National Minimum Wage Act (NMWA). 

The BCEAA introduced several measures to enforce its 
provisions, including that of section 73A. The aforementioned 
section constitutes a significant extension of the jurisdiction 
of the CCMA, as it will now be the primary body enforcing the 
provisions of the BCEA and NMWA.

In terms of section 73, an employee or worker, earning less 
than the prescribed threshold, may refer a dispute to the CCMA 
concerning the failure to pay any amount owing in terms of 
the BCEA, the NMWA, a contract of employment, a sectoral 
determination or a collective agreement. 

The effect of this provision is that employees earning below the 
section 6(3) threshold will now be able to enforce the provisions 
of the NMWA and the provisions of the BCEA without the 
assistance or involvement of the Department of Labour. It also 
means that these employees will be able to enforce contractual 
rights through the CCMA arbitration process rather than referring 
cases to the various courts. 

However, an employee or worker, earning in excess of the 
prescribed threshold, may institute a claim concerning the failure 
to pay any amount in the Labour Court, the High Court, the 
Magistrates Court or the Small Claims Court.

Furthermore, the introduction of section 76A of the BCEA 
provides for the imposition of a fine on an employer who paid an 
employee less than the national minimum wage, in an amount 
that is either twice the value of the underpayment or twice the 
employee’s monthly wage, whichever is greater. If an employer 
failed to comply with the prescribed minimum wage for a second 
or further time, a fine will be in the amount that is thrice greater 
the value of the underpayment, or thrice the employee’s monthly 
wage.

The purpose of the amendments is to provide a cheaper, more 
expeditious method of enforcing the provisions of the BCEA, the 
NMWA and to avoid disputes (or rather claims) being split into 
proceedings before different forums. It’s clear that employees will 
benefit most from the abovementioned provisions but has been 
detrimental to the CCMA as it has put much more strain on the 
CCMA’s already existing heavy caseload.

THE EXTENSION 
OF THE CCMA’S 
JURISDICTION – SECTION 
73A OF THE BCEA

At the CCMA 

POINTS IN LIMINE
A point in Limine is a process that addresses a technical legal point, which is raised prior to getting into the merits of the case and 
relates to matters of jurisdiction.

The commissioner appointed to conciliate the dispute may only conciliate the dispute and after that issue a certificate if the 
Commission has jurisdiction to conciliate.

If at any stage during the conciliation proceedings it becomes apparent that there is a jurisdictional issue which has not been 
determined, the commissioner must require the referring party to prove that the Commission has the necessary jurisdiction to 
resolve the dispute through conciliation.

To avoid delays at the conciliation stage, several recent decisions of the Labour Court, particularly after 2010, have limited the list 
of jurisdictional points that may be considered at conciliation, this includes: 

1  A jurisdictional point can be taken at conciliation where the referral of the dispute to the CCMA was not in accordance with 
the rules, 
 
For example, the LRA 7.11 referral form was not signed nor served. 

2  Where a bargaining council has jurisdiction over the parties to the dispute, the CCMA should decline jurisdiction at 
conciliation, in the absence of the circumstances contemplated in Section 147 of the Labour Relations Act 66 of 1995  
 
Section 147(2) and (3) provides that if a dispute has been referred to the CCMA and the parties to the dispute are parties 
to a bargaining council or fall within the registered scope of a council, the CCMA may either refer the matter to the council 
having jurisdiction or appoint a commissioner to resolve the dispute.

3  The referring party must refer a dispute to the CCMA within 30 days after the dispute arose. When a dispute is referred 
after the 30 days a point in Limine may be raised. If the above time periods have lapsed, the referring party must apply for 
condonation- he/ she is required to make an application to the CCMA to condone the reason that he/she failed to refer the 
case timeously.  
In Gold Fields Mining South Africa (Pty) Ltd (Kloof Mine) v CCMA & others the court added that the commissioner should 
not, at conciliation, hear jurisdictional points relating to:  

� the issue of employment status, whether the applicant is an employee or independent contractor or whether the 
respondent is the employer; 

� whether or not there was a dismissal; and 

� the reason for the dismissal, for example, where an employee contends that she or he was dismissed due to misconduct 
in order to refer the dispute within the ambit of the CCMA, whereas the employer contends that the reason for the 
dismissal was participation in unprotected industrial action over which the Labour Court has jurisdiction.  

Where it is not appropriate to take the point at conciliation, the litigant should participate in the conciliation proceedings, but reserve 
the right to raise the point at arbitration or in the Labour Court (depending on which forum is prescribed for the determination of 
the matter) at a later stage should the matter not be settled.
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IS THE WITHDRAWAL OF A DISPUTE BY AN 
APPLICANT AT THE CCMA OR BARGAINING 
COUNCIL MERELY THE CALM BEFORE THE STORM?
One would be forgiven for thinking that an applicant who chooses 
to withdraw a case against the employer is a final end to the 
dispute.  Recent CCMA and Labour Court decisions tend to 
indicate otherwise.  This article aims to clarify the position and 
also to advise the employer as to how to deal with this situation 
when it arises.

Logic dictates, that when one wishes to withdraw a case against 
the employer that is the end of the dispute.  As experience has 
shown this is far from what is happening at the CCMA.  An 
applicant may withdraw a case in order to pursue the case at 
the Labour Court, Civil Court or merely just to end the dispute.  
What happens when an employee has a change of heart and then 
wishes to re-open the very same case against the employer?

For starters, the Labour Relations Act number 66 of 1995 and 
the CCMA Rules govern all aspects in respect of CCMA and 
Bargaining Council cases.  However, there is silence on the 
question of what happens with a withdrawal that is subsequently 
re-opened.  When the law is silent one has to be mindful of what 
the courts have said in this regard.

The leading case that speaks to this issue is Ncaphayi v CCMA 
and others (2011) 32 ILJ 402 (LC) which states that as long as the 
merits or the facts of the case have not already been decided by 

the Commissioner the applicant will always have the right to re-
refer the very same case against the employer.  This is very unfair 
as the applicant may have a change of heart and the employer 
will be summoned to answer to a case that he/she has long 
forgotten.  What then can be done to avoid this state of affairs?

The court in the above mentioned case stated that in as much 
as the employee has the right to re-refer a withdrawn case, it is 
open to an employer to prove to the Commissioner that such a 
case will be prejudicial, for example: witnesses have resigned, 
evidence is lost and it is costly for the employer to be appearing 
for a case in which the applicant has already shown that he is 
not interested in pursuing.  Dealing with a case that has been 
withdrawn and subsequently re-referred is a complicated 
scenario.  It is imperative that employers engage Consolidated 
Employers Organisation in order to ensure that their rights are 
not trampled upon.  So, when an employee withdraws a case 
do not break out the champagne just yet.  It is important to be 
circumspect and always weary that such a case may again rear 
its ugly head.

prior to the date as set for the Con/Arb. If it is not served 
seven (7) days before the date, the application for objection 
will not be entertained or considered without the necessary 
application for Condonation.  

The advantage of proceeding with both processes on one day 
can be that of time-saving, as the case is likely to be completed 
on that very day. However, objection to the joint process also 
has its advantages. Preparation for a full arbitration will not 
be needed if only Conciliation proceeds on the first date. An 
attempt to resolve the dispute can first be made before costs 
have been incurred by securing all witnesses that need to be 
available at Arbitration phase.  The parties can further obtain 
a better understanding of the opposition’s mindset during the 
informal Conciliation process, allowing for better preparation 
for the Arbitration. Issues can be narrowed which would also 
streamline/simplify the process and negating the necessity 
of certain witnesses. The Applicant can possibly decide to 
withdraw the dispute at Conciliation, also saving time and 
money as no Arbitration preparations like mentioned above 
would have been incurred. 

In many instances the Arbitration process is never reached 
by the parties due to various reasons, it can thus save time 
and money to first deal with the Conciliation.  Should the case 
then remain unresolved, the Applicant will then be able to refer 
the matter for Arbitration, and the CCMA will then place it for 
Arbitration on a predetermined date whereafter full attention 
can then be given to the preparation as all avenues have then 
been perused and the matter remains unresolved. 

There are however instances where the Con/Arb process 
cannot be split i.e.:

� a dispute relating to the dismissal of an employee for 
any reason related to probation or an unfair labour 
practice relating to probation;

� a dispute relating to a compliance order referred in 
terms of section 69(5) of the BCEA; or

� a claim for failure to pay any amount owing referred in 
terms of section 73A of the BCEA.

It is thus of paramount importance to make contact with your 
local CEO offices when a Con/Arb set down is received.

Primarily the CCMA has two main processes, namely 
Conciliation and Arbitration.

At Conciliation an attempt will be made for the parties to 
reconcile their differences and settle the dispute between 
them. This settlement and terms thereof are at the discretion 
of the parties involved, being the Applicant (Employee) and 
the Respondent (Employer). Should the matter be settled, the 
matter is finalised by signing the settlement agreement. If the 
matter remains unresolved the next step will be Arbitration.

At Arbitration the decision-making power now shifts to a 
third party, the Commissioner. The parties no longer have 
control of the outcome as both versions will now be put to 
the Commissioner, and a decision will then be made as to 
whom was in the wrong. The Commissioner will then issue an 
Arbitration Award.

When a matter is initially referred to the CCMA the referring 

party being the Applicant will complete a form called a Form 
7.11. If the Applicant does not indicate a clear intention to 
split the two processes mentioned above, it will be placed as 
a Con/Arb. Thus, Conciliation will proceed on the day, and if 
the matter could not be resolved it will then be heard as an 
Arbiration immediately thereafter on that same day. 

Should a party to the dispute wish to only proceed with 
conciliation, an objection to the con/arb process needs to be 
completed and served in terms of section 191(5A) of the LRA, 
this process will prevent the Conciliation and Arbitration from 
proceeding back to back on the same day.

The objection should merely entail that the party intends to 
object to the Arbitration proceeding immediately after the 
Conciliation on the same day. This objection must be drawn 
up and then served on the opposition party and thereafter on 
the CCMA, along with the proof of service on the opposing 
party. This service should be done no later than seven (7) days 

THE CON/ARB PROCESS 
AND THE OBJECTION THEREOF

CCMA RULE 37: 
SUBPOENA
A subpoena is a formal request to produce documents, or a 
request to appear in legal proceedings. It is an ordered command 
that essentially requires you to appear at the commission, testify 
or present evidence that may help support the facts that are in 
dispute in a pending case.

What is the purpose of a subpoena?
Subpoenas are used to gather evidence or witness statements 
and enables a party to obtain information to help prove or 
disprove their case. Subpoenas compel individuals to provide 
evidence or testimony, which makes them extremely valuable 
tools for the justice system.

How must a subpoena be served? 
A subpoena issued by the CCMA must specifically require the 
person named to appear before the commission on the set date. 
The name of the Commissioner must be included in the subpoena 
form LRA 7.16 and if the evidence required is verbal testimony, a 
book, a document or an object. Furthermore, the subpoena must 
sufficiently identify the book, document or object to be produced 
as well as reasons why the person named in the subpoena must 
come and testify. A subpoena issued by the CCMA must be 
signed by the Director of the CCMA before being served on the 
individual. Currently, the senior convening Commissioner of each 
regional CCMA office has been authorised and mandated to sign 
subpoenas.

Rule 37 of the CCMA Rules: 
(5) A subpoena must be served on the witness subpoenaed:

a  by the person who has requested the issue of the 
subpoena or by the Sheriff at least seven days before the 
scheduled date of the arbitration: and

b  if so directed by the Commission, accompanied by 
payment of the prescribed witness fees for one day in 
accordance with the tariff of allowances published by 
notice in the Government Gazette in terms of section 142(7) 
of the Act and the witnesses’ reasonable travel costs.

Consequences of failing to comply with a 
subpoena 
Any person who refuses to appear or testify or leaves the 
CCMA without being released is in contempt of the CCMA. The 
commission does not have the power to enforce the subpoena 
but may hold the person in contempt. The CCMA can then 
refer the case to the Labour Court whom can confirm the order 
of contempt and can accordingly make an award against the 
individual which can be in the form of an interdict, order to 
comply,  an order to imprison a witness, or to pay compensation 
or damages based on the order of contempt.

Conclusion
Subpoenas are formal legal documents that should be taken 
seriously. A person who receives a request to produce documents 
or a request to appear as a witness at CCMA or Council 
proceedings should take the necessary steps to comply with the 
demand sought. 
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After the CCMA 

THE BINDING EFFECT 
OF A SETTLEMENT 
AGREEMENT
A settlement agreement is a written agreement entered into 
between parties in full and final settlement of a valid dispute 
referred to the CCMA or Bargaining Council.  The effect of such 
an agreement is that the dispute between the parties is resolved 
and such an agreement may be entered into at any stage during 
the CCMA or Bargaining Council proceedings.

In the event that a party to the settlement agreement fails to 
comply, the party who wishes to enforce the agreement may 
apply to the CCMA to have the settlement agreement made 
an arbitration award. However, this will not apply to settlement 
agreements relating to interest disputes and those concerning 
essential or maintenance services.  The arbitration award may 
then be certified by the CCMA and enforced.  The applicant who 
wishes to enforce the award may request the sheriff to execute 
if the initial settlement agreement (now arbitration award) was for 
the payment of money.  Alternatively, in the case of an arbitration 
award for the performance of an act, other than for the payment 
of money, the applicant will be required to institute contempt of 
court proceedings in the Labour Court.

In Ulster v Standard Bank of SA Ltd (2013) 34 ILJ 2343 (LC), the 
employee after concluding a settlement agreement at the CCMA, 
approached the Labour Court for an order setting aside the 
settlement agreement on the basis that she had not entered into 
it willingly and was coerced by her union’s legal representative.  
The Labour Court confirmed that a party who wishes to have 
the settlement agreement set aside will need to prove, on 
a balance of probabilities and in terms of our common law of 
contract, the allegation of duress.  In this case, the employee 
was a bank manager with 30 years of experience.  In addition, 
before signing the agreement, the employee further confirmed 
to the commissioner that she understood and accepted the 
employer’s proposal.  On these grounds the Labour Court found 
the employee to be bound by the agreement.

This case confirms the position that settlement agreements 
are legally binding in nature and to prevent a situation as set 
out above, a commissioner should assist parties by carefully 
explaining the terms, as well as the consequences of failing to 
comply with the settlement agreement.  Parties are also advised 
to be cautious and to ensure that they fully understand the terms 
of the agreement they are signing.

TO TAX 
OR NOT TO TAX?
It has recently come to CEO’s attention that queries regarding 
whether a settlement agreement (or an award in favour of the 
applicant (employee)) in the CCMA/Council should be taxed 
or not, are starting to increase.

The answer lies in the following explanations, in which case 
law and legislation will be considered.

The Labour Court concluded in Penny v 600 SA Holdings 
(Pty) Ltd (2003) 24 ILJ 967 (LC) the following, which extracts I 
quote, as well as extracts from the Income Tax Act 58 of 1962 
(hereafter referred to as the “Income Tax Act”):

“An employer has a statutory obligation in terms of the Income 
Tax Act to deduct the required tax from any remuneration 
which it pays to an employee.” 

In terms of schedule 4 item 2(1) of the Income Tax Act, an 
employer who:

“pay or becomes liable to pay any amount by 
way of remuneration to an employee shall, 
unless the Commissioner (SARS) has granted 
authority to the contrary, deduct or withhold 
from that amount by way of employee’s tax an 
amount which shall be determined as provided 
in paragraphs 9, 10 and 12 whichever is 
applicable, in respect of liability for normal tax 
of that employee.”

It is a valid deduction that all settlement agreements (or awards 
in favour of an applicant) are subject to lawful tax deductions, 
unless the directive from SARS indicates otherwise. This 
principle was also confirmed by the Labour Court in the 
case of Motor Industry Staff Association and Another v Club 
Motors, A Division of Barlow Motor Investments (Pty) Ltd 
(2003) 24 ILJ 421 (LC).

If the settlement agreement or award in favour of the applicant 
is silent on above mentioned (see also the Labour Court’s 
decision in AL SHA Trading Pty Ltd vs Neil Harrison, the 
CCMA and the Sheriff of the High Court, Germiston, J235/15 
confirming this position that awards in favour of applicants 
are subject to lawful tax deductions), it is accepted then that 
the amount will be gross tax and will be subject to lawful tax 
deductions in the hands of the applicant. 

THE ENFORCEMENT  
OF ARBITRATION AWARDS
When a dispute has been referred to the CCMA or Bargaining 
Council, and the matter proceeds to an arbitration hearing, 
the Commissioner will proceed to make the appropriate ruling 
and issue an arbitration award, against either the Applicant or 
Respondent, depending on the facts of the dispute.

Section 143 of the LRA (Labour Relations Act) provides that an 
arbitration award issued by a Commissioner with the CCMA 
or Bargaining Council is indeed final and binding between 
parties.

Section 143 states the following: “Effect of arbitration awards:

1. An arbitration award issued by a commissioner is 
final and binding, and it may be enforced as if it were 
an order of the Labour Court, unless it is an advisory 
arbitration award. 

2. If an arbitration award orders a party to pay a sum of 
money, the amount earns interest from the date of the 
award, at the same rate as the rate prescribed from 
time to time in respect of a judgment debt in terms 
of section 2 of the Prescribed Rate of Interest Act, 
1975 (Act No. 55 of 1975), unless the award provides 
otherwise. 

3. An arbitration award may only be enforced in terms 
of subsection (1) if the director has certified that 
the arbitration award is an award contemplated in 
subsection (1).

4. If a party fails to comply with an arbitration award 
that orders the performance of an act, other than 
the payment of an amount of money, any other party 
to the award may enforce it by way of contempt 
proceedings instituted in the Labour Court.”

Accordingly, when reading Section 143(1) together with 
Section 143(3) of the LRA, one will agree that a certified 
arbitration award may be enforced without having a Warrant 
of Execution (Writ) issued by the CCMA or any court.

Further to the above mentioned, Rule 40 of the CCMA Rules 
deals with the certification of arbitration awards.

Section 40 states the following: “Certification and enforcement 
of arbitration awards:

1. An application to have an arbitration award certified must 
be made on, or contain the following information:

a. LRA Form 7.18 in respect of an award by a 
commissioner;

b. LRA Form 7.18A in respect of an award in arbitration 
conducted under the auspices of a bargaining council.

2. Any arbitration award that has been certified in terms 
of section 143 of the Act that orders the payment of an 
amount of money, may be executed:

a. by using the warrant of execution in the LRA Form 7.18 
or LRA Form 7.18A; or

b. the warrant of execution prescribed in the Rules for the 
Conduct of Proceedings in the High Court.

3. For the purposes of subrule (2), an arbitration award 
includes an award of costs in terms of section 138(10), a 
taxed bill of costs in respect of an award of costs, and an 
arbitration fee charged in terms of section 140(2).”

Simply put, Section 40 states that should a party fail to abide 
by the arbitration award, the other party must complete an LRA 
7.18 form and submit it, together with a copy of the arbitration 
award, to the CCMA in order to have the arbitration award 
certified. Only after an arbitration award has been certified, may 
it be delivered to a Sheriff to proceed to execute the arbitration 
award on the “cheated” party’s behalf.  

In the past, it was required of a party to approach the Labour 
Court to have an arbitration award certified, which was a very 
costly exercise. In favour of all parties, the Act was amended 
and made more accessible and cost-effective to a party to 
enforce an award.

Accordingly, all parties (most likely employers) should be 
extremely cautious when deciding not to abide by an arbitration 
award. You might have the Sheriff knocking on your door to 
collect your business’s movable goods, to the excitement and 
delight of the other party (most likely the former employee).
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