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Editorial
Dear Members and Colleagues,
Welcome to the second issue of the CEO Compilation series - our 
collection of relevant articles dealing with some of the general 
processes that may be encountered at the various labour forums, 
as well as what can be expected before, at and after the CCMA 
and bargaining councils. In each issue of this journal, we highlight 
other forum aspects and relevant changes in legislation or labour 
policy.

In this issue, we deal with the Arbitration process. Although the 
CCMA and various Bargaining Councils always aim for speedy 
and cost-efficient dispute resolution, it is still not an easy process.  
There are many rules and timelines that must be adhered to in 
order to have a matter heard - or in the case of the employer, 
defended renders this process quite daunting.  Unfortunately, an 
arbitration process can also be riddled with emotions, rightfully 
so, but that causes objectivity to fly out of the window.
Identifying your witnesses for the case, deciding which 
documentary evidence to include in your bundle, how to present 
your case and how to cross-examine the witnesses, are all factors 
to consider.

Although the rules of the CCMA makes provision for applying 
to have legal representation, it is not a given, and you will need 
to apply for it. The benefit of belonging to CEO is that we have 
an automatic right to represent our members at these forums, 
as a registered employers’ organisation in terms of the Labour 
Relations Act.  Having someone who understands the law and 
process and has in-depth knowledge of the workings of these 
forums will give you the necessary peace of mind.  At CEO 
we deal with between 900 – 1000 cases per month (not all 
arbitrations) - we are experts in our fields.

With the arbitration process, you have only one bite 
out of the cherry – unfortunately, so you need to get it 
right the first time. Feel free to contact us if you have 
any questions about the subjects covered in this 
compilation.

Happy Reading!
Annelien Breed 
Executive Director
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When a dispute has been referred to conciliation only or to an 
objected con/arb process and the conciliation process has 
failed, the commissioner is duty bound to issue a certificate 
of non-resolution, confirming the dispute remains unresolved. 
With this document a party may refer the dispute to arbitration 
within 90 days by completing a 7.13 request for arbitration form.

There is a belief that only the employee is empowered to refer 
the dispute to arbitration, and therefore the employer remains 
in an unsure position, at least for the next 90 days, as to if the 
dispute will be referred. Until such time as the arbitration is 
finalised, or the 90 day period lapses, the dispute also remains 
pending, and the employer is unsure if he may appoint someone 
new in the old position.

In terms of rule 18 of the CCMA rules:

1. A party may request the Commission to arbitrate a 
dispute by delivering a document in the form of Annexure 
LRA 7.13.

2. The referring party must

It is clear from the above quoted rule that no mention is made 
that only an employee or Applicant may refer the dispute to 
arbitration and therefore the employer may also do so as a party 
to the dispute.

Why would an employer however want to refer a dispute to 
arbitration, as surely there is a chance it will never be referred 
and will simply lapse?

The above becomes important in disputes relating to the 
dismissal of employees who receive accommodation from the 
employer as part of their benefits, i.e., farm workers.

In situations where occupation in an employer-provided 
accommodation is dependent on employment, termination of 
such employment makes the continued occupation unlawful. 
“Unlawful occupation” is one element that needs to be satisfied 
in order to be successful with an application for eviction 
in terms of the Prevention of Illegal Eviction Act (PIE) in civil 
Court. As long as a dispute is therefore pending at the CCMA or 
Bargaining Council, no determination has been made as to if the 
dismissal is “fair” and therefore if a termination of employment 
has taken place, as there may be an award for re-instatement. 
Therefore, the occupation cannot be deemed to be unlawful as 
long as the dispute is pending.

What has now developed is that employees would refer 
disputes to the CCMA as this delays the PIE eviction process 
and entitles them to retain occupation of the premises. This is 
especially troubling in instances where a farm worker objects 
against the con/arb process and then does not attend. In 
these circumstances the certificate of non-resolution would be 
issued, and the dispute would lie dormant until such time as it 
is referred to arbitration, possibly for another 90 days. All the 
while the employee continues to occupy the premises and the 
employer incurs municipals costs such as water and electricity.

In terms of the CCMA rules as cited above however, “a party” 
may request arbitration by completing the 7.13 form. This would 
implicate that the employer, who is also a party to the dispute, 
can use this mechanism to speed up the dispute resolution 
process and immediately refer the dispute to arbitration should 
con/arb be objected to, and the conciliation fail. This would also 
mean that any misuse of the CCMA process to prolong the PIE 
eviction process can be avoided.

With any assistance to the above mentioned, please contact 
your nearest CEO branch.

The CCMA is bound by its rules to notify parties in writing of an 
arbitration hearing at least 21 days prior to the scheduled date. 

It could happen that an employer and/or key witnesses have prior 
engagements on the exact same date and time that the matter 
has been set down for arbitration. 

Obviously, the employer’s case will be severely prejudiced if it is 
unable to attend and/ or unable to present the evidence of key 
witnesses on the date of the hearing. What can be done when 
faced with a scenario like this? 

CCMA Rule 23 states that: 

1  An arbitration may be postponed – 
a. by written agreement between the parties 
b. by application to the CCMA and a notice to the other 

parties 

2  The CCMA must postpone an arbitration without the 
parties appearing if – 
a.  all the parties to the dispute agree in writing to the 

postponement; and 
a. the written agreement for the postponement is received 

by the CCMA at least seven days prior to the scheduled 
date of hearing 

3  If the conditions of sub-rule 2 are not met, any party may 
apply in terms of Rule 31 to postpone an arbitration by 
delivering an application to the other parties to the dispute 
and filing a copy with the CCMA before the scheduled date 
of arbitration. 

4  After considering the written application, the CCMA may – 
a.  without convening a hearing, postpone the matter; or 
b. convene a hearing to determine whether to postpone a 

matter. 

If an employer receives a date for arbitration and knows that it 
will not be able to continue with the arbitration on said date due 
to unavailability, it is extremely important that your employers’ 
organisation is informed immediately of the situation so that the 
necessary steps may be taken. 

The employer can attempt to contact the Applicant or his/her 
representative in order to determine whether the parties can enter 
into an agreement to postpone the arbitration to a later date. If 
the parties agree to the postponement, the signed postponement 
agreement should be filed at the CCMA at least seven days 
before the date of arbitration. The CCMA then has no option but 
to postpone the arbitration. 

If no agreement can be entered into, an application for 
postponement should be filed. The affidavit attached to the 
application will address the reasons as to why the postponement 
is being sought. Travelling arrangements such as flight tickets 
or accommodation costs may be attached to the application to 
prove that the employer is not available on the arbitration date. 
It is important to keep in mind that such an application must be 
filed at the CCMA at least 14 days before the date of arbitration. 

What is further important to note is that the CCMA does not 
frivolously grant postponements, and good sound reasons 
should always be provided when applying for postponement. 
Postponement can also be applied for on an urgent basis if the 
above time frame has not been complied with. 

It is imperative that the above process is followed. Employers 
are advised not to wait until the date of arbitration to apply for a 
postponement as the Commissioner may rule that the arbitration 
should proceed on the same day.

Which party may 
apply for Arbitration?

What to do if an employer is not available to 
attend an arbitration on the scheduled date
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It is crucial for both parties to a dispute to receive notice to 
attend the matter in order for the parties to defend their case 
on the date set down by the Commission for Conciliation, 
Mediation and Arbitration (hereinafter referred to as the 
CCMA).

As soon as an employee decides to refer a matter to the 
CCMA, the CCMA will inform both the employer and employee 
of the date for conciliation and/or arbitration and/or con-arb.

One of the most common reasons for either one of the party’s 
absence is that they were not aware of the proceedings as 
the notice to attend the arbitration was not properly served on 
him/her as set out in terms of Rule 5.

Rule 5 and 5A of the Rules for the Conduct of Proceedings 
before the CCMA lists possible methods of service which 
could be used in order to inform both parties to the dispute to 
be present at the CCMA.

Rule 5A of the Rules for the Conduct of Proceedings before 
the CCMA reads as follows:

“The Commission may provide notice of a conciliation or 
arbitration hearing, or any other proceedings before it, by 
means of the methods prescribed in Rule 5 and/or by means 
of short message service.”

Rule 5 prescribes different ways to serve documents on 
parties. Methods of service which are most commonly used 
and prescribed by Rule 5 include (please note that all methods 
of service are not included in this article):

1  By handing a copy of the document to –

2  By leaving a copy of the document at –
2.1 an address chosen by the person to receive service; 

or
2.2 any premises in accordance with sub-rule (3);

3  By e-mailing, faxing or telexing a copy of the document 
to the person’s e-mail, fax or telex number respectively, 
or an e-mail address, fax or telefax number chosen by 
that person to receive service;

4  By sending a copy of the document by registered post 
or telegram to the last known address of the party or an 
address chosen by the party to receive service.

5  The Commission or a commissioner may order service 
in a manner other than prescribed in this Rule.

It may happen that either the employee or the employer did 
not receive notice of the date for conciliation or arbitration 
as the notice to attend was sent to the incorrect number 
or address or the details of the party(s) as indicated on the 
referral form does not exist anymore.

By implication, this would mean that one of the parties to 
the dispute will not be in attendance at the CCMA on the 
stipulated date.

What now?
Rule 30 (1)(a) of the Rules for the Conduct of Proceedings before 
the CCMA refers to the failure of an employee to attend the 
arbitration proceedings and reads as follows:

“if a party is to attend arbitration proceedings before the 
Commission, and that party had referred the dispute to the 
Commission, a commissioner may dismiss the matter by issuing 
a written ruling”.

Therefore, should the employee (applicant) fail to be in attendance 
on the date of arbitration, the commissioner will issue a written 
ruling referred to as a “dismissal ruling”, and the commissioner 
will issue this ruling only if the commissioner is satisfied that the 
employee had been properly notified of the date, time and venue 
of the proceedings.

Rule 30 (1)(b) also refers to the failure of an employer (respondent) 
to be present at any arbitration proceedings before the CCMA 
and reads as follows:

“If a party to the dispute fails to attend or be represented at any 
arbitration proceedings before the Commission, and that party 
had not referred the matter to the Commission, the commissioner 
may –

i. continue with the proceedings in the absence of that 
party; or

ii. adjourn the proceedings to a later date.”

Therefore, should the employer (respondent) fail to attend the 
arbitration proceedings at the CCMA, the commissioner may 
continue with the proceedings in the absence of the employer 
after the commissioner has confirmed that the employer had been 
properly notified of the date, time and venue of the proceedings.

The award that is made in the absence of the employer is called 
a “default arbitration award”, and this award will only reflect the 
employee (applicant’s) version of events. The dismissal ruling or 
the default arbitration award is not necessarily “the end of the 
road” for the parties.

The employee can apply for a rescission of the dismissal 
ruling if he/she was the party that was not in attendance at the 
proceedings by supplying the CCMA with reasons as to why he/
she was not in attendance.

Similarly, an employer may also apply for rescission of a default 
arbitration award which was made in his/her absence by providing 
the CCMA with reasons as to his/her absence.

As seen from the above, there are quite a few rules and procedures 
to follow should any one of the parties not be in attendance at the 
arbitration.

Therefore, it is important for employers to contact their labour 
advisors in order to receive the necessary assistance in 
circumstances such as these.

I was absent at the arbitration 
proceedings, what now?

What is an Arbitration?
After the Conciliation process has been concluded and parties 
were unable to find a possible resolution, the dispute will be 
referred to arbitration.  At the Arbitration hearing, the assigned 
Commissioner will then give both parties an opportunity to 
state their case in full.  Once the Commissioner has heard 
both cases, he or she will then make a decision, which is 
called an Arbitration award, and is legally binding on both 
parties.

Once the arbitration has been concluded, the Commissioner 
has 14 days from the date of arbitration to make his or her 
written Arbitration award.

What takes place during an Arbitration?
The majority of the cases referred to the CCMA are as a 
result of dismissal of an employee due to misconduct.  The 
onus is on the Employer (or better known as the Respondent) 
is to prove that the dismissal was both substantively and 
procedurally fair.  In order to prove this, the Respondent will 
have to lead formal evidence by way of calling of witnesses 
who have direct knowledge about the misconduct.  If the 
employee (or better known as the Applicant) disputes that 
the dismissal was procedurally fair in that he or she wasn’t 
given an opportunity to have a fair disciplinary hearing and 
put forward a defence, then the chairperson will be required 
to testify about the procedure followed before dismissing the 
said employee.

The Arbitration process can be likened to a court case.  The 
process is recorded and all rules of Law are adhered to 
throughout the process.  The witnesses lead formal evidence 
by way of examination-in-chief and then the other party can 
question the witness through cross-examination.

The Arbitration Process:  
What Does It Entail

Once both parties have presented their case, the 
Commissioner will require oral or written closing arguments 
for final consideration before a decision is made.

The Commissioner’s role is to manage the flow of evidence 
during the arbitration but not to bring the evidence. His or her 
duty is to collect the evidence brought by the parties and then 
adjourn the proceedings to evaluate the evidence and make 
a decision.

The Arbitration process can take a few hours or a number of 
days depending on the severity and complexity of the case.

If witnesses testified at the internal disciplinary enquiry, is it still 
necessary for their evidence to be led during the arbitration?

Unfortunately, the witnesses will be required to testify again 
if their evidence is challenged.  In Law, we often say that the 
process will commence De Novo (meaning from the beginning 
or afresh).  Before the arbitration date, the Respondent will 
access the evidence and determine which witnesses will need 
to be called to testify.

It is essential that all relevant witnesses are called, and 
documentary evidence is also handed in as evidence in order 
for the Commissioner to make a proper decision.

If witnesses are not present on the day of the arbitration and 
the Respondent is unable to prove that the dismissal was 
substantially and procedurally fair, then it can result in an 
adverse Arbitration award.
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Commissioners are entitled to conduct arbitration hearings in a 
manner that they consider appropriate in order to determine a 
dispute before them fairly and expeditiously.

Section 138 of the Labour Relations Act 66 of 1995, stipulates 
that the commissioner can use his/her discretion as to the manner 
in which he/she would like to conduct the hearing. Therefore it is 
said that arbitration cases are considered as hearings de novo.

Some commissioners, however, in dealing with arbitrations 
feel inclined to apply the term de novo in its literal sense. They 
understand de novo to mean that one disregards whatever 
happened at the disciplinary hearing and hear the matter afresh 
and for the first time; instead of determining the fairness or 
otherwise of the employer’s decision.

There are, however, disadvantages should an arbitrator not 
conduct an arbitration as a hearing de novo, which could lead to 
such award being taken on review.

One can look at the case of the Gauteng Department of Education 
v Cawe and Others (JR1973/12) [2017]:

The commissioner in the above-mentioned case had approached 
the arbitration as though she was sitting as a court reviewing and 
setting aside the chairperson’s decision, instead of determining 
the fairness of the third respondent’s dismissal de novo. She 

The de novo principle 
in Arbitration 
proceedings

Burden of proof 
during arbitration 
proceedings dealing 
with dismissal cases

Ever wondered why the burden of proof shifts between the 
employer and the employee during dismissal arbitrations?

Section 192 of the Labour Relations Act No 66 of 1995 (as 
amended) stipulates the following:

1  In any proceedings concerning any dismissal, the 
employee must establish the existence of the dismissal;

2  If the existence of the dismissal is established, the 
employer must prove that the dismissal is fair.” 

Examples where the burden of proof rests with the 
employee:

1  The employee alleges that he/she was dismissed by the 
employer, whereas the employee resigned;

2  The employee alleges that he/she was dismissed by the 
employer, however, the employee signed a fixed-term 
contract which came to an end;

3  The employee alleges that he/she was dismissed by the 
employer, but the employee deserted and did not report for 
duty. 

In the case where the onus rests on the employee to prove that he/
she was dismissed, he/she must start with the arbitration process 
by leading witnesses, or in the absence of any witnesses, testify 
himself/herself.  

The employee must, therefore, first establish the existence of a 
dismissal.  If this is successfully established, the employer must 
prove that the dismissal was procedurally and substantively fair. 

In the case where a disciplinary hearing was held, and it resulted 
in dismissal, the employer will confirm that the employee was, 
in fact, dismissed.  The burden of proof will, in this instance, 
rest with the employer to prove that the dismissal was fair, and 
therefore the employer will start with leading witnesses in an 
arbitration hearing.  

Conclusion:
Where the employer disputes dismissal, the onus will rest on the 
employee to prove that he/she was dismissed  .

incorrectly treated the chairperson’s decision, dismissing the 
third respondent as an administrative decision.

The following appears from the judgment:
“The arbitrator’s conclusion eliminates every doubt that she 
did not conduct a hearing de novo in that she relies on case 
law which deals with instances when not to interfere with an 
administrative decision. As the applicant correctly pointed out, 
the Constitutional Court has held that decisions taken by the 
State as employer, which include decisions of chairpersons of 
disciplinary enquiries, do not constitute administrative action. 
Consistent with the conduct of review applications, the 
arbitrator finds that the applicant acted irrationally and failed 
to apply its mind to the case. Instead of enquiring de novo 
into the fairness of the third respondent’s dismissal, based 
on her sense of fairness, the arbitrator decided to review the 
decision of the chairperson of the disciplinary enquiry. Her 
decision, therefore, stands to be reviewed and set aside 
on the grounds that she committed a gross irregularity by 
undertaking the enquiry in the wrong manner.”

In light of the above, it is evident that the role of the 
commissioner in such proceedings is to determine the fairness 
or otherwise of the decision to dismiss. It is imperative that 
commissioners treat arbitration cases as hearings de novo.
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Commissioners at the CCMA are given discretionary powers 
to try to resolve disputes in the most efficient manner possible. 
Each commissioner will have his or her own unique approach in 
trying to resolve disputes. However, in certain circumstances, one 
commissioner may be more suited to hear a certain dispute than 
others. For example, if a commissioner has experience in a unique 
sector or industry and has expert knowledge of that industry, it 
could be appropriate for that commissioner to handle disputes 
pertaining to that specific industry or sector. This may also be 
applicable to certain types of disputes, as some commissioners 
may have expert knowledge regarding specific matters such as 
wage disputes, unfair labour practices, dismissal disputes and 
picketing, to name a few. 

It must be noted that the Labour relations act 66 of 1995 
(Hereinafter referred to as the Act) does make provisions for 
parties to request a specific commissioner or to appoint a senior 
commissioner.

In terms of Section 136 (5) of the Act, after a con/arb has 
been objected to, parties may request commissioners of their 
preference to preside over their dispute. The parties may submit 
this to the CCMA, in writing, a list of commissioners of preference 
(maximum of 5). The request must also state that all parties to the 
dispute are in agreement with the request. The request must be 
submitted within 48 hours of the certificate being issued.

In addition to the above, a party to a dispute may request 
that a senior commissioner presides over a dispute. Senior 
commissioners are generally more experienced, and a party 
would have to apply directly to the director of the CCMA to have 
a senior commissioner appointed. In terms of Section 137 of the 
Act, the director may appoint a senior commissioner after having 
considered the following:

a  The nature of questions of law raised by the dispute.

b  The complexity of the dispute.

c  Whether there are conflicting arbitration awards that are 
relevant to the dispute.

d  The public interest.

After having considered the above, the director must notify 
the parties to the dispute whether the application has been 
successful. 

It is important to note that the decision of the director is binding 
on the parties, and the Labour Court may not be approached until 
the matter has been arbitrated.

Should you require any assistance with the above, please do not 
hesitate to contact your nearest CEO office for assistance.

Section 138 (5) of the Labour Relations Act (as amended) 
stipulates that:

“If a party to the dispute fails to appear in person or to be 
represented at the arbitration proceedings, and that party –

a. had referred the dispute to the Commission, the 
commissioner may dismiss the matter; or

b. had not referred the dispute to the Commission, the 
commissioner may – 
(i) continue with the arbitration proceedings in the absence 
of that party; or adjourn the arbitration proceedings to a 
later date.”

From the above provision, it is evident that an applicant who 
fails to attend the arbitration proceedings will be issued with a 
dismissal ruling, whilst for the respondent, a default award will be 
issued. This is largely because the presiding commissioner only 
has one unchallenged version before him or her.

There are, however, times where a party attends the arbitration 
proceedings but leaves without defending its case. This may 
be due to a postponement application being refused, where 
a commissioner refuses to recuse himself or herself, when 
a commissioner makes an adverse ruling in the course of 
proceedings or where a party is generally of the view that it is not 
being afforded a fair hearing.

In this instance, the general rule is that a party who walks out 
of proceedings may be deemed to have abandoned those 
proceedings or waived its rights to be heard in the matter, and 
accordingly, the commissioner may proceed with the proceedings 
in its absence.

The question of whether a party has waived its right is a question 
of fact as, by law, a waiver of a right cannot be presumed. In 
Lufuno Mphaphuli and Associates (Pty) Ltd v Andrews and 
Another 2009 (6) BCLR 527 (CC) at para [88], it was held that;

 “Waiver is not presumed; it must be alleged and proved; not only 
must the acts allegedly constituting the wavier be shown to have 
occurred, but it must also appear clearly and unequivocally from 
those facts or otherwise that there was an intention to waive…
it must be shown that the other party with full knowledge of the 
right decided to abandon it, whether expressly or by conduct 
plainly inconsistent with the intention to enforce it. Waiver is a 
question of fact and is difficult to establish”.

In Bloem Water Board v Hash (unreported case no JA83/2016, 28-
6-2017), both parties had attended the arbitration proceedings. 
Bloem Water Board, however, left the premises prior to the matter 
commencing because the commissioner was almost an hour late. 

It then wrote to the council complaining about the commissioner’s 
conduct and requested for the matter not to be heard in its 
absence. Once the commissioner arrived, he proceeded with the 
matter in Bloem Water Board’s absence as it took the view that 
it had abandoned the proceedings by leaving the premises. On 
appeal, the labour appeal court held that:

“This situation required the arbitrator to exercise a discretion 
to stand the matter down and attempt to secure the return of 
those absent or to postpone the arbitration or to proceed with 
the arbitration. In considering the issue, the arbitrator should 
have been mindful that his failure to attend at the appointed hour 
(regardless of the reason for this) was the proximate cause of the 
appellant’s representative leaving when they did.

Instead, the arbitrator put the blame on the appellant… The fact 
that the appellant attended the arbitration and waited for the 
arbitrator even though he had not arrived timeously and had 
previously arrived late for an arbitration, does not signify that the 
appellant abandoned the arbitration”.

Another case is one of Nqobile Moffat Nxumalo v Border 
Cricket (NPC) (unreported case no P69/13), delivered on 17 
November 2016. In this case, the matter was part-heard and 
Nxumalo had a pending complaint against the commissioner 
regarding his conduct at the previous sitting of this matter. At 
the hearing in question, Nxumalo, did not want to proceed with 
the matter until she had received an outcome of her complaint. 
The commissioner refused to postpone or stand the matter down 
to enable Nxumalo to make enquiries regarding her complaint. 
Despite the commissioner’s refusal to stand the matter down, 
Nxumalo walked out of the proceedings to speak with the senior 
commissioner regarding her complaint. The commissioner 
proceeded to issue a dismissal ruling in her absence. On review, 
the dismissal ruling was set aside as Nxumalo walked out of 
the proceedings with the clear intention of enquiring about her 
complaint and not abandon her referral.

 In light of the decisions, it is clear that our courts take cognisance 
of the fact that a person does not, as a rule, lightly abandon his or 
her rights and accordingly, it does not follow that in each instance 
when a party walks out of proceedings, it should be deemed that 
a matter has been abandoned or that a party had waived its rights 
to have its matter determined. There must be a basis for such a 
conclusion. The primary consideration in all instances is whether, 
ultimately, the commissioner exercised his or her duties fairly in 
the conduct of proceedings, including arriving at the decision that 
a matter is either abandoned or that a party had waived its rights 
to have its matter heard. In the absence of same, the dismissal 
ruling or award would be set aside.

May I request another commissioner to 
preside over my arbitration at the CCMA 
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In terms of the Labour Relations Act 66 of 1995 (LRA), an 
arbitration award issued by a commissioner is final and binding 
and may be enforced as if it were an order of the Labour Court.

The LRA does not allow any party to appeal against an arbitration 
award, but these awards can be overturned by other means. In 
fact, there are two ways of going about setting aside an arbitration 
award: by rescission application or by Labour Court review.

On the one hand, the rescission application is normally made to 
the same arbitrator who made the original arbitration award. It 
stipulates that a party may, within 14 days of becoming aware of 
the arbitration award, apply to the arbitrator to rescind (cancel) 
the award. 

This can be done on the grounds that the award: 
• Was erroneously sought or made in the absence of any party 

affected by it;
• Contained an ambiguity (i.e. could mean two different things) 

or an obvious error or omission; or
• Was granted because of a mistake common to the parties.

The grounds for rescission are very narrow, and such applications 
are mostly brought when one party has not attended the arbitration 
hearing, and the award has been made in that party’s absence. 
For example, if the employer fails to attend the arbitration hearing, 
the arbitrator might, on the employee’s evidence, decide that the 
dismissal was unfair.

However, parties are warned that the CCMA is unlikely to accept 
excuses for the absence of parties where the employer could 
have avoided the cause of absence. That is, if it had been within 
the power of the absent party to have attended the arbitration, 
the chances of a rescission being granted are slim.

I am unhappy with the 
Arbitration Award given, 
what now?

In the case of Shoprite Checkers vs CCMA & others (2005, 8 
BLLR 816), the employer party failed to attend the arbitration 
hearing, and the arbitrator held the hearing in absentia and 
granted an award in favour of the employee. The employer then 
applied for a rescission on the grounds that the assistant of the 
person in charge of the matter had mis-diarised the date of the 
arbitration. The CCMA turned down the rescission application. 
On review to the Labour Court, the court upheld the CCMA’s 
decision, saying that a negligent error by the employer is not 
grounds for rescission. The court ordered the employer to pay 
the employee’s legal costs expended on defending the Labour 
Court review application. 

A Labour Court Review application, on the other hand, can be 
brought by the party that is unhappy with the award to request 
the Labour Court to set the award aside on the grounds that the 
arbitrator, in making the award, “misconducted himself/herself”.

Even though arbitration awards are not subject to appeal, they 
are, however, subject to review in certain limited circumstances. 
The court has distinguished between these two processes in Tao 
Ying Industry (Pty) Ltd v Pooe NO & Others [2007] SCA 54 (RSA), 
by stating that the focus of an appeal is whether the decision 
was right, whereas the focus of a review, is on how the arbitrator 
arrived at the conclusion.

Any party to a dispute can take the Commissioner’s conduct 
on review if he/she believes that the Commissioner has acted 
incorrectly. 

A review application should be viewed as a claim that the 
arbitrator:

• Committed misconduct in relation to his/her arbitration 
duties;

• Committed a gross irregularity in the conduct of the 
arbitration proceedings;

• Exceeded his/her powers; or made the award improperly.

In terms of the LRA, any party to a dispute who alleges a defect 
in arbitration proceedings may apply to the Labour Court, within 
six weeks after service of the award, for an order reviewing and 
setting aside the award.

In the landmark case of Sidumo & Another v Rustenburg Platinum 
Mines Ltd & Others (2007) 28 ILJ 2405 (CC), the Constitutional 
Court held that the test for the review of a commissioner’s 
arbitration awards is as follows:

“Is the decision reached by the Commissioner one that a 
reasonable decision-maker could not reach? If so, is it reviewable? 
If not, it is not.”

As a result of an amendment introduced by the Labour Relations 
Amendment Act 2014, a review application does not suspend 
the operation of an arbitration award, unless the applicant 
furnishes security to the satisfaction of the Labour Court. Unless 
the Labour Court directs otherwise, the security furnished in 
respect of arbitration awards, that order reinstatement and re-
employment, must be equivalent to 24 months’ remuneration 
and if compensation is awarded, the security furnished must be 
equivalent to the amount of compensation awarded.

This amendment, as interpreted by the Labour Court, allows the 
Labour Court to decide whether security must be paid, and the 
amount of security required.

In Free State Gambling and Liquor Authority v Commission for 
Conciliation Mediation and Arbitration & Others (2015) 36 ILJ 2867 
(LC), the applicant, a gambling and liquor industries regulator, 

brought two urgent applications seeking to stay the certification 
and enforcement of two arbitration awards. The applicant also 
sought an order absolving it from paying security; alternatively, 
relief declaring the amendment unconstitutional.

The court held that the amendment “should also be read to 
allow for the court to exercise its unfettered discretion to order 
that security be paid or not, and if so, whether there should be 
a deviation from the quantum…”. In arriving at its decision, the 
court took into account that the amendment was drafted to speed 
up the finalisation of review applications and to deter litigants that 
bring review applications to delay compliance with arbitration 
awards. The court held that its interpretation was aligned with 
the Constitution.

The court held that where the applicant’s budget and financial 
management is governed by Treasury Regulations and the Public 
Finance Management Act, No 1 of 1999, as was the case, the 
object of security is satisfied. The court was of the view that it 
was impractical and unnecessary for the applicant to furnish 
security as it meant that a notice would have to be gazetted by 
the Minister of Finance each time security is furnished.

Flowing from the Free State Gambling decision, state-owned 
entities are unlikely to be required to furnish security when 
instituting review applications. However, in respect of private 
employers, the court has the discretion to direct whether security 
is required and if so, the amount.

In conclusion, there is recourse for a party to a dispute who is 
not satisfied with an arbitration award, as long as the party has 
good and valid reasons to take the award on review or bring a 
rescission application.  Launching a review application in the 
Labour Court could be incredibly expensive, and parties should 
consult with a labour law expert before doing so.
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