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Editorial
Dear Members and Colleagues,
Information gathering is probably the most time-consuming 
and crucial responsibility of the company representative at an 
Arbitration. The success of the case will largely depend on the 
preparation in anticipation of the Arbitration.
 
More often than not, inexperienced representatives are under 
the impression that their responsibility starts and ends on the 
day of the Arbitration. Nothing could be further from the truth. 
The Arbitration, in actual fact, only makes out a fraction of the 
responsibility in acquiring a successful outcome. The bulk of 
the responsibility lies in the preparation of the case before the 
Arbitration commences.
 
Benjamin Franklin said it best: ‘’By failing to prepare, you are 
preparing to fail.’’
 
Preparation, in this instance, starts with the person tasked with 
representing the employer party having a clear understanding of 

what happened on the day of the transgression, the day of the 
disciplinary hearing, and the statutory requirements for dealing 
with misconduct in the workplace. Only once the individual 
understands the whole procedure will they be able to address the 
case and formulate a strategy.
 
To address the case and formulate a strategy, the representative 
will need to thoroughly understand the types of evidence and 
how to present this evidence appropriately. In this issue of our 
compendium, we will be addressing just that.

Sincerely,

Jaundré Kruger 
National Manager
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When it becomes apparent to an employer that there is potential 
misconduct or an incident that has occurred in the workplace, the 
general starting point in ascertaining information and gathering 
evidence relating to the misconduct in question is by obtaining 
witness statements from parties who have been involved in or 
have knowledge of the misconduct committed. A statement 
by a witness can either be oral or written, but it is advisable to 
always have a witness reduce his or her statement to writing. The 
gathering of, and assimilation of witness statements may seem 
like a menial or mundane task to an employer, but the importance 
thereof should not be underestimated or undervalued. 

When obtaining statements from witnesses, it is important for 
an employer to obtain these statements timeously after the 
commission of the misconduct in question as certain facts 
tend to fade over time and may not be so clear to the author 
of the statement at a later stage. Furthermore, it is advisable 
for employers to obtain statements from witnesses in a private 
space and to ask questions in a manner which elicits information 
and does not attack the witness giving the information. This can 
be done by asking questions to the witness which establishes 
a chronology of the events that transpired. Such questions may 
include, “who”, “what”, “where”, for instance. Once a statement 
has been received from a witness, it is imperative that the 
employer goes over the statement with the witness, confirming 
that they have understood what the witness has said and what 
they mean, and further that they confirm that the statement they 
have been given by the witness is accurate as according to that 
witnesses’ memory of the facts as they were.

Once an employer has gathered various witness statements, 
the employer should then seek consistencies and, if there are, 
differences between the statements. If it is found that there are 
inconsistencies between witnesses statements, the employer 
should then determine whether it would be necessary to re-
interview witnesses so as to clarify these inconsistencies and to 

Introduction:
Video evidence is useful to an employer relying on the evidence 
in support of a dismissal of an employee for misconduct and, 
in turn, lessening the burden of proof.    The CCMA, Bargaining 
Councils and Courts have accepted the admissibility of video 
evidence in that it is more concise, reliable and not subject to 
the human elements of fading memory or inconsistencies as is 
the case with witness testimony.  It is generally accepted that 
video evidence is accepted in an arbitration, however, there are 
certain requirements which the employer should consider before 
admitting video evidence which will be discussed further.

Admissibility of video evidence:
In terms of Section 138(1) of the Labour Relations Act, a 
commissioner may conduct the arbitration in a manner that 
the commissioner considers appropriate in order to determine 
the dispute fairly and quickly but must deal with the substantial 
merits of the dispute with the minimum of legal formalities. A 
commissioner in arbitration proceedings is therefore not bound 
by the strict rules of evidence.  This provision would require the 
commissioner to consider the value of the evidence sought to be 
admitted and determine whether the evidence is relevant to the 
dispute.

It is accepted that if the circumstances are right, the CCMA and 
other tribunals may well accept the admissibility of video evidence 
at disciplinary and arbitration hearings. The party relying on the 
admissibility must ensure the following requirements are met: 

1  The quality of the video recording must be clear so that 
there is no dispute as to the contents of the recording.  

2  The video must be authenticated by a person charged with 
handling the evidence.  This may require expert evidence.

3  The video should not be altered or tampered with in any 
way. 

4  The video should not be obtained illegally or used for an 
ulterior purpose, such as entrapment. 

In the case of S v Ramgobin 1986 (4) SA 117 (N), it was held that 
if the video footage is disputed, it would have to be authenticated 
by a person who can testify that the video is an accurate 
representation of the objects and persons which they purport to 
represent and that the video footage was not altered or interfered 
with in any way in order to be admissible.

The witness testifying to the authenticity of the video evidence 
must be able to show:

1  If the video is in the original state or enhanced in any way, 
and what enhancements were done.

2  The trail of custody of the evidence will also need to be 
established to show who has been in possession of the 
evidence

determine which witnesses might be called for the employer’s 
case and which witnesses might be called to corroborate the 
employee’s case.

As mentioned earlier, it is highly recommended that witness 
statements be reduced to writing and preferably in the witnesses 
own handwriting. The reason being is that the statement might be 
used, not only at the disciplinary hearing, but possibly also at a 
labour tribunal such as the CCMA in the future. Generally, there is 
some time that passes between the disciplinary proceedings and 
the arbitration at the CCMA, for instance, and witnesses tend to 
forget the finer details of the case by that time. If there is a written 
witness statement, in that witnesses own handwriting, it is much 
easier for the witness to recall in greater detail what transpired 
relating to the misconduct or incident and also diminishes the 
chances of a witness later disputing that they wrote the statement. 

It is important to note, however, that while witness statements 
are very useful in ascertaining facts and information relating to a 
case, they may generally only be used in arbitration proceedings 
provided that the person who made or wrote the statement 
testifies in those particular proceedings. Should the witness not be 
present to testify as to the statement, same will be inadmissible, 
and the statement will amount to hearsay evidence. While The 
Law of Evidence Amendment Act provides that parties may 
agree on admitting witness statements into evidence, without 
the author thereof testifying thereon or being present, this very is 
seldom seen in practice.

It is therefore paramount that the employer ensures that the 
witnesses who gave statements at the disciplinary proceedings 
or other such proceedings are available to testify on or about the 
said statements at the arbitration of the matter. This will ensure 
that the required evidentiary weight will be attached thereto to 
assist in the employer party discharging its onus of proof.

In Moloko v Commissioner Diale & others (2004) 2 ILJ 1067 
(LC), the Labour Court held that an employer relying on video 
evidence should establish:

1  The quality of the recording device.

2  That there were no alterations to the recordings.

3  On the evidence, there is no reasonable possibility for 
interference or alterations.

4  The recording relates to the charge which the employer 
relies upon.

Quality of the video evidence:
In S v Baleka (1) 1986 (4) SA 192 (T), the High Court set out the 
requirements for the quality of the video recording:

1  The mere fact there are interruptions in the video and/
or sound does not call for the exclusion of the video as 
evidence.

2  The fact that some parts may be out of focus, or the audio 
may be inaudible does not call for the exclusion of the 
video.

3  Each case must determine whether the video evidence 
should be admitted in pursuit of the truth.

4  There is no hard and fast rule as to the admissibility of 
video evidence but should be dealt with on a case-to-case 
basis.

In Afrox Ltd v Laka and Others (1999) 20 ILJ 1732 (LC), the 
Labour Court found that the Arbitrators decision to disallow video 
evidence was grossly irregular as the evidence was relevant to 
the case.

Confidentiality and Constitutional protections:
In SATAWU obo Assagai vs Autopax (2001) 22 ILJ 2773 (BCA), 
the employee was taped on video carrying out a dishonest 
transaction. The employee argued that the videotape evidence 
should be disallowed because he was unaware that he was being 
taped. However, the arbitrator found that the taped interaction 
was not confidential. 

The Court had to consider rights under chapter 2 of the Constitution 
as well as the Interpretation and Monitoring Prohibition Act, in so 
determining that the video evidence was admissible insofar as:

1  The employer’s conduct was recorded in the course and 
scope of his employment and therefore could not be 
considered confidential.

2  The rule against the admissibility of unconstitutionally 
obtained evidence in criminal law does not apply in civil 
proceedings as the burden of proof is much greater.  

3  In determining the admissibility, there must be a balancing 
of interests, namely the employees’ rights to privacy 
and the employers’ rights to protect their property and 
economic interest.

WITNESS STATEMENTS ADMISSABILITY OF VIDEO  
EVIDENCE IN AN ARBITRATION
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Employers often rely on different types of evidence to prove 
their case during a Disciplinary Hearing at the workplace 
and/or an Arbitration proceeding at the CCMA/Bargaining 
Council. Both the employer and employee party must submit 
all relevant evidence before the Chairperson (Disciplinary 
Hearing) and/or Commissioner (Arbitration proceeding), who 
cannot reasonably ignore or refuse to hear such evidence 
related to the case unless the specific evidence is deemed 
inadmissible due to its lack of authenticity or should it not be 
corroborated or explained during such processes.

The purpose of an employer using and submitting different 
types of evidence during these proceedings is to substantiate, 
support, and to prove their case on a balance of probabilities, 
in that, for example – there is a just and reasonable cause 
to dismiss an employee during a Disciplinary Hearing and/
or to prove that such dismissal was both procedurally and 
substantively fair during an Arbitration proceeding.

However, there is an exception to this rule, that being that the 
evidence admitted must also be legally permissible. One type 
of evidence that is most widely used is that of documentary 
evidence, which is indeed admissible but would have to be 
introduced and explained through relevant witness testimony.

Documentary evidence in this context refers to evidence 
that is presented during a Disciplinary Hearing and/or 
an Arbitration proceeding in the form of documentation. 
Documentary evidence is understood to refer to writings on 
paper, but the term can also apply to any kind of media by 
which information can be preserved, such as photographs. 
The statement is often made that the paper trail should be 
followed to track down the perpetrator. This paper trail refers 
to the documentary evidence which is used by an employer 
to prove their case.

Documentary evidence could include, and is not limited to 
the following:

� Minutes of meetings;
� Witness statements;
� Test results;
� Attendance registers;
� Grievance forms;
� Photographs;
� Financial statements;
� Expert opinions;
� Salary Advice;
� Contracts of employment;
� Written agreements;
� Disciplinary code of the workplace;
� Employee’s disciplinary records.

DOCUMENTARY EVIDENCE –  
IS IT AS STRAIGHTFORWARD AS IT SOUNDS?

POLYGRAPH TESTING AND THEIR  
ADMISSIBILITY AT HEARINGS
The admissibility of polygraph reports at disciplinary hearings 
and/or at arbitrations have long been a contentious issue at 
the CCMA and the Labour Courts. There are often procedural 
challenges by employees, together with challenges pertaining 
to the ability of the individual conducting the polygraph test, 
which is raised in the course of a hearing which occasionally 
catches the employer cold. This article aims to consider the 
admissibility of polygraph reports together with the weight 
which a presiding officer would place on such a report at 
disciplinary hearings or at arbitrations.

At the outset, what is a polygraph test? Simply put, a polygraph 
test is a test which a person undergoes to verify honesty 
relative to a series of questions that are put to the individual 
undergoing the test. At the conclusion of a polygraph test, 
a report is issued indicating the person’s bodily responses, 
which would be an indicator as to whether the answers given 
to questions posed were honest or deceitful.

There is little guidance by way of statute to guide employers 
as to what hurdles have to be crossed prior to introducing 
a polygraph report. However, there is decided case law that 
has placed certain rules in place when issues pertaining to 
polygraph testing are involved.

In Amalgamated Pharmaceuticals Ltd v Grobler NO 
and others, the Labour Court considered a matter where 
employees had failed a polygraph test relating to stock loss. 
The court found that a polygraph report does not serve to 
prove that someone is actually lying, as questions which are 
posed to subjects undergoing the test are often too broad 
and includes findings that were not intended. The court found 
that the polygraph report in itself is not proof of guilt, it is 
rather an indication of deception. In short, the court ruled 
that the failure of an employee to pass a polygraph test is not 
sufficient ground for dismissal in the absence of corroborating 
evidence.

Should an employer wish to subject an employee to a 
polygraph test, there are certain procedural standards that 
must first be attended to. 

First and foremost, an employee must consent to subject 
themselves for a polygraph test. As has been held in case 
law, the employee who will undergo a polygraph test must be 
explained that the test is voluntary, the reason why the test is 
being conducted, the nature of questions which will be asked, 
that the employee is entitled to have an interpreter should 
they require one and that they may have another person 

When an employer presents such documentary evidence, the 
following three principles should also be considered for such 
evidence to be deemed admissible:

1  The content needs to be relevant to the dispute.

2  The authenticity needs to be proven.

3  The best evidence rule is applicable.

The best evidence rule is a principle that provides that, “the 
best evidence that the nature of the case will allow, must 
be submitted.” What this entails is that should an employer 
present documentary evidence to prove their case, then ideally 
the original documents should be submitted as evidence 
– and that same should be substantiated through witness 
testimony explaining the relevance of such documents, and 
the reason for its submission relating to the case. This is 
usually done through the testimony of an eyewitness to the 
execution, drafting, and/or signing of the document, and/or 
the testimony of a witness who is reasonably aware as to the 
contents of such documents, and can identify and explain the 
same.

Furthermore, all parties must be afforded the opportunity to 
exercise their right to question the evidence that is advanced 
against them through cross-examination. It, therefore, goes 
without saying that an employer’s witnesses should be 
present at the Disciplinary Hearing and/or at an Arbitration 
proceeding to corroborate their evidence as it appears so that 
it is not deemed inadmissible.

It’s not as straightforward as documentary evidence would 
seem, which is why employers should contact their nearest 
CEO office so that we may assist, advise, and handle your 
labour disputes effectively and efficiently.

TIPS FOR EMPLOYERS:
1  Documentary evidence is usually understood to refer 

to writings on paper, but the term can also apply to any 
kind of media by which information can be preserved, 
such as photographs.

2  When an Employer presents such documentary 
evidence, the following should be considered for such 
evidence to be deemed admissible:

� The content needs to be relevant to the dispute.
� The authenticity needs to be proved.
� The best evidence rule is applicable.

3  The documentary evidence submitted should be 
substantiated and explained through eyewitness 
testimony to the execution, drafting, and/or signing 
of the document, and/or the testimony of a witness 
who is reasonably aware as to the contents of such 
documents, and can identify and explain the same.

present to witness the test as long as they do not interfere 
with the proceedings. In ideal situations, the employer should 
attempt to get written consent from an employee. Employers 
must bear in mind that an employee who refuses to subject 
themselves to a polygraph test cannot be deemed to be guilty.

Secondly, and importantly, the employer should agree with 
the polygraphist on the specific questions to which the 
employee will be subjected to. An employer must bear in mind 
that questions posed to an employee should not be vague or 
unnecessarily broad. Questions posed to an employee ought 
to be direct and specific to a point. In circumstances where 
questions are vague and broad, a presiding official may place 
less weight on such evidence.

Thirdly, the reason for which the employer must be 
conducting the polygraph test ought to be for valid reasons, 
for example, circumstances relating to misconduct, economic 
loss or dishonesty in positions of trust. The employer cannot 
arbitrarily subject employees to polygraph tests.

Lastly, employers must bear in mind that polygraph reports 
are private and confidential. Polygraph reports should not be 
released to any person who is not authorised or designated 
by the employer. Should an employer release a polygraph 
report to an unauthorised third person, the employer could 
open themselves up to civil action.

Employers must bear in mind that a polygraph report is 
deemed an expert opinion. Accordingly, the employer must 
call the polygraphist, who would be the expert witness, to 
testify, inter alia, regarding the manner in which the test was 
conducted, the qualifications which the expert possesses, the 
type of questions asked, the actual questions asked, and the 
manner in which he/she came to the conclusion of honesty or 
deceit. This can be waived by the parties should they accept 
the polygraph report as being an accurate representation of 
the answers provided.

Ultimately, a polygraph report is an expert report which an 
employer can use in proving the guilt of an employee. A 
polygraph report must be used in conjunction with other 
evidence to corroborate the employer’s case against an 
employee. A polygraph report alone is not sufficient to prove 
the guilt of an employee. Should an employer rely solely on a 
polygraph report to dismiss an employee, such an employer 
could be deemed to have dismissed the employee for a 
substantively unfair reason.
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LAW OF EVIDENCE: 
OBJECTS AS A FORM OF EVIDENCE
Evidence establishes facts. For instance, the evidence of video 
footage would help to establish the fact that a certain person 
was at the scene of the commission of what it is being alleged he 
committed. Real and demonstrative evidence are two important 
forms of evidence, but they can only be used at a hearing if they’re 
admissible and relevant. Other forms of evidence could be: 

�	 Real evidence: consists of material items involved 
in a case, objects, and things that can physically be 
held and inspected. Examples of real evidence include 
fingerprints, blood samples, DNA results, a knife, a 
gun, and other physical objects.

�	 Demonstrative evidence: These documents can be 
from a vast number of sources from diaries, letters, 
contracts, newspapers, and various other forms of 
documentation.

�	 Documentary evidence: These documents can 
also be from a vast number of sources from diaries, 
letters, contracts, newspapers, and any other type of 
document that you can think of. There are restrictions 
and qualifications for using documents at trial as 
there is a need to make sure they are authentic and 
trustworthy.

�	 Testimonial evidence: When a person gets up on 
the stand at trial and relates something that they saw 
or heard, that is testimonial evidence. It is simply a 
witness giving testimony under oath about the facts of 
the case.

The initiator needs to present any tools used to commit the 
misconduct or the item that the misconduct revolves around. 

Tools could include a various number of objects, including, but 
not limited to hammers, carry bags, crowbars and keys.

In S v Ramgobin and Others 1986 (4) SA 117, Milne JP held 
that for videotape recordings to be admissible in evidence, it 
must be proved that the exhibits are original recordings and that 
there exists no reasonable possibility of interference with the 
recordings.

The objects referred to herein are the tools or objects used 
to cause damage to another party. We must ensure that such 
evidence is protected and adduced at the disciplinary hearing as 
it is key evidence in proving the allegation against the individual 
implicated in the wrongdoing.

Real evidence is material, tangible evidence such as an object, 
a tape recording, a computer printout, or a photograph. It is 
evidence that the chairperson of the disciplinary hearing can 
examine for themselves. Generally, real evidence does not stand 
alone, and the hearing shall hear evidence from a witness (often 
an expert witness) explaining the significance or the relevance of 
the real evidence. 

Real evidence often will give context to the witness’s testimonies, 
for example, where the actual size or weight of the item differs 
from what is imagined by the arbitrator if the proper context is 
not created. 

It is a rule of natural justice that a party should be afforded an 
opportunity to present its case and to present evidence in 
support thereof or to contradict or challenge evidence, which is 
used against him.

convened a disciplinary hearing and dismissed Tim on the charge of dishonesty.  Tim, aggrieved by this, approaches the CCMA 
for arbitration.  At the CCMA, the employer must prove that from the facts outlined above, the only reasonable inference to be 
drawn was that Tim was responsible for taking the laptop.  

Even though circumstantial evidence is admissible at the CCMA, there are rigorous standards that must be adhered to before 
such evidence is accepted.  The employer must prove all the circumstantial facts of the case.  In Tim’s case, the employer must 
prove that Tom and Tim are, in fact, the only employees that have access to the staff room and a maintenance contractor, for 
example, does not have a key to the staff room.  The employer must also prove that Tom did, in fact, place his laptop in the 
staff room.  It is when these objective circumstantial facts are proved that a Commissioner or Judge can conclude that the only 
reasonable inference to be drawn is that Tim took the laptop.  

As eloquently quoted by Sir Arthur Conan Doyle in Sherlock Holmes: “When you have eliminated the impossible, whatever 
remains however improbable must be the truth.” 

Therefore, an employer cannot simply rely on his or her own inferences about a case. The surrounding facts must be well 
established to support a case based on circumstantial evidence. 

There are various forms of evidence that can be used at the 
CCMA or Bargaining Councils to prove a case.  The best 
evidence, of course, would be direct evidence linking an 
employee to the commission of an offence, for example, 
closed-circuit television (CCTV) footage of an employee 
helping themselves to money from the cash register.  

As we all know, workplace misconduct is never really that easy 
to prove.  The courts and the labour dispute forums in South 
Africa have permitted the use of circumstantial evidence to 
prove that an act, omission or offence took place.  In contrast 
to direct evidence, circumstantial evidence relies on drawing 
inferences from proven facts.  The Appellate Division in 1939 
commented that “the inference sought to be drawn must be 
consistent with all the proved facts.” (R v Blom 1939 AD) 

To paint a clearer picture of circumstantial evidence, please 
consider the following example: 

Tom and Tim are the only employees at a popular corner café.  
At all times, only Tom and Tim have access to the staff room 
at the back of the café, which is secured under lock and key.  
On a particular day, Tom stored his laptop in the staff room, 
locked the door and went on lunch.  When he returned to 
work, he discovered that although the staff room was locked, 
his laptop was now missing.  Tom noticed that there was no 
damage to the door lock and the windows.  

Tom viewed the CCTV footage and observed that Tim entered 
the staff room during the lunch break and exited the staff 
room by locking the door behind him.  Tim was also observed 
walking away in a peculiar manner holding something under 
his jacket and walking almost hunched over.  

Although there is no direct evidence that shows Tim taking 
the laptop, the only reasonable inference from the facts is 
that Tim took the laptop.  Having this evidence, the employer 

CIRCUMSTANTIAL EVIDENCE:

CAN YOU USE A BREATHALYSER TO TEST IF 
YOUR EMPLOYEE HAS ARRIVED AT WORK UNDER 
THE INFLUENCE OF ALCOHOL?
For years employers have made use of breathalyser tests to 
establish whether a person is intoxicated.  The breathalyser test 
is generally accepted as sufficient proof that an employee is 
under the influence of alcohol.  It’s important to note that what 
matters is not whether the employee is intoxicated, but rather it’s 
whether the employee is intoxicated to such an extent that he/
she is not able to perform the required duties.  

If an employee were to report for duty under the influence of 
alcohol, it is necessary to administer both a breathalyser test and 
complete a visual observation report.  When administering the 
breathalyser test, please remember the following:

1  Always have a witness present when the test is conducted;

2  The test should be reliable and properly calibrated;

3  The employee’s consent to undergo the testing should be 
obtained,

4  The results must be shown to the employee and recorded 
in the presence of witnesses.

Once the test has been administered, in the presence of the 
witnesses, it would be advisable to complete a visual observation 
report.  

In South African Transport and Allied Workers’ Union obo Mmotong 
v Staffing Logistics (2018) 27 NBCRFLZ - the Commissioner held 
that a breathalyser test is not definite, and the level of intoxication 
should be substantiated by additional evidence.  In this case, the 
employee had 7 years’ service and a clean disciplinary record. 
He was charged with reporting for work under the influence of 
alcohol and was dismissed. The employer’s witness testified 
that the employer has a zero-tolerance policy against alcohol 
consumption.  The employer argued that since the employee 
signed for the results of the breathalyser test, the employee 

has, in fact, admitted to alcohol being in his bloodstream. The 
employer failed to lead any corroborating evidence that would 
normally be found in the observation report.  The breathalyser 
test signed by the employee was not sufficient.

Therefore, a visual observation report is very important, 
especially when an employee refuses to undergo a breathalyser 
test.  The observation report should include things like whether 
the employee’s speech was impaired, whether the employee was 
steady on his/her feet, bloodshot eyes and smelling of alcohol.  
This report will work together with the breathalyser test to indicate 
that the employee is indeed under the influence of alcohol and 
his/her ability to perform normal duties has been impaired.

In Transport and Allied Workers Union of South Africa obo Dabula 
/ Algoa Bus Company (2013) 22 SARPBC 8.11.1, the applicant 
was dismissed for being under the influence of alcohol whilst on 
duty.  The breathalyser test was done, and despite the employee 
agreeing to the results, the employee denied that he was under 
the influence of alcohol, claiming he was fit to work.  But no 
corroborating evidence existed, no observations were made, and 
the breathalyser test on its own was not reliable.

In summary, to answer the question posed in the beginning, yes, 
it is advisable for an employer to make use of a breathalyser 
test, but always ensure that you have witnesses present and 
corroborating evidence can be led to prove that the employee 
was under the influence of alcohol and unable to perform their 
duties.
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ADMISSIBILITY OF AND EVIDENTIAL WEIGHT 
ATTACHED TO HEARSAY EVIDENCE
In terms of section 3 (4) of the Law of Evidence Amendment 
Act 45 of 1998, hearsay evidence is defined as evidence, 
whether oral or in writing which probative value depends on 
the credibility of another person other than the person giving 
such evidence. Hearsay evidence is generally not admissible 
in legal proceedings as the original source thereof will not 
be present at the proceedings to be cross-examined by the 
opposing party. 

Whether or not hearsay evidence may be admitted into 
evidence is subject to the discretion of the presiding officer, 
and this discretion should be exercised with due consideration 
to the exceptions as provided in section 3 (1) of the Law of 
Evidence Amendment Act. In terms of this section, hearsay 
evidence may only be admitted into evidence if;

1  the opposing party consents to the admission thereof; 
or 

2  the original source testifies at such proceedings; or

3  the court, having regards to the following factors;

� the nature of the proceedings;
� the nature of the evidence;
� the purpose for which the evidence is tendered;
� the probative value of the evidence;
� the reason why the evidence is not given by the 

person upon whose credibility the probative value 
of such evidence depends;

� any prejudice to the party which the admission of 
such evidence might  entail; and

� any other factor which should, in the opinion of the 
court, be taken into account, is of the opinion that 
such evidence should be admitted in the interests 
of justice.

The discretion to admit hearsay evidence should be exercised 
with due consideration as a rejection of such evidence may 
constitute a material error in law. In the case of Matsokoleng v 
Shoprite Checkers (2013) 2 BLLR 130 (LAC), the court held that 
the Commissioner’s refusal to admit an affidavit into evidence 
constituted a material mistake in law. The court further held 
that the fact that the Respondent could not cross-examine 
the deponent of the affidavit was not a sound justification to 
refuse admission. The court held that this aspect was only 
relevant in deciding the evidential weight the Commissioner 
should attach to the affidavit. 

The court in the case of Southern Sun Hotels (Pty) Ltd v 
SA Commercial Catering & Allied Works Union and Another 
(2000) 21 ILJ  1315 (LAC) held that the test with regards to the 
admissibility of hearsay evidence is whether it is in the interest 
of justice of to admit such evidence.

The above also applies to the CCMA proceedings as held 
in the case of Swiss South Africa (Pty) Ltd v Louw NO and 
others (2006) 27 ILJ 395 (LC). In this case, the court held 
that depending on the circumstances of each case, hearsay 
evidence may accordingly be admitted to the proceedings 
before the CCMA and that Commissioners were required to 
deal with disputes with the least legal formalities and with 
some flexibility as provided for in section 138 of the Labour 
Relations Act.

Once hearsay evidence is admitted, the question that remains 
is how much weight is attached to it. The court, in the case 
of Minister of Police v M and Others (JR56/14) [2016], found 
that the Commissioner’s failure to give hearsay evidence 
sufficient weight may constitute a material error or irregularity. 
This court, when assessing what weight to attach to the 
disciplinary hearing transcript, held that the transcript was 
“no ordinary hearsay, but hearsay of a special type” and that 
the transcript should “be afforded greater intrinsic weight 
than simple hearsay as they constitute a comprehensive 
and reliable record of a quasi-judicial encounter between the 
parties”. 

The court further set out the guidelines to follow, deciding 
whether hearsay evidence is prima facie proof of an allegation. 
And held that the hearsay evidence should;

1  be contained in a record which is reliably accurate and 
complete;

2  be tendered on the same factual dispute and be 
bilateral in nature (i.e. it should constitute a record of all 
evidence directly tendered by all contending parties);

3  in respect of allegations, demonstrate internal 
consistency and some corroboration at the time the 
hearsay record was created;

4  show that the various allegations were adequately 
tested in cross-examination; and

5  have been generated in procedurally proper and fair 
circumstances.

It is clear from the above study that hearsay evidence will not 
automatically be admitted or excluded and that admission 
or exclusion of same depends on the circumstances of 
each case. It is also clear that courts will not automatically 
attach weight to hearsay evidence after its admittance. It is, 
therefore, in the best interest of a party to proceedings to call 
the person that made a statement to testify thereon. This will 
ensure that great weight is attached to such evidence, and 
this may assist the party in discharging its onus of proof.

In preparation for arbitration, employers are advised they 
will be required to have witnesses available to testify. As the 
arbitration is a legal process, the Commissioner appointed 
will be required to decide on a balance of probabilities which 
version of events is more likely and who to believe. 

The general rule is that the opinion of a witness is irrelevant 
because it is a function of the court to draw inferences and 
form its opinion from the facts. Witnesses are required to 
confine themselves to giving testimony as to the facts, and a 
court will form its opinions regarding those facts. 

Only evidence that is relevant to the matter and issues 
in dispute should be led. It has been held that evidence is 
relevant if it is probative or disapprobative of an issue that 
requires proof. At arbitration, issues in dispute are usually 
narrowed at the commencement of arbitration or limited at a 
pre-arbitration conference. 

Opinion evidence can be defined as an inference, impression, 
conclusion, or belief that a witness gives in support or 
opposition of an issue in contention. It is inadmissible unless 
given by an expert or a person who testifies from his or her 
observation. It may either be a layperson or an expert who 
testifies. Whether the evidence will be deemed admissible will 
depend on whether it is relevant and whether it can assist an 
arbitrator in deciding a fact-in-issue.  

The opinion of a layperson is only relevant and admissible on 
certain issues that fall within the competence and experience 
of laypersons generally. These persons may be in a better 
position to draw inferences for reasons such as extended 
work experience in a particular field. 

If expert evidence is given, it should first be established that 
the witness is an expert in the relevant field. Expert evidence 
must be relevant and be confined to issues which the arbitrator 
cannot determine without the help of the expert. 

In IO Tech Manufacturing (Pty) Ltd and Others v Gallager 
Group Ltd and another (2014) 2 ALL SA 134 (SCA), the 
court confirmed the principle that the opinion of an expert is 
admissible because it is based on special prior knowledge 
and skill in a particular subject. Therefore, the opinion of an 
expert may be necessary to prove or disprove issues which 

are more intricate, technical and related to the field of study with 
which an arbitrator would not be familiar.

An arbitrator may consider the following principles to determine 
whether the opinion of an expert is admissible. These principles 
are discussed in Holtzhausen v Roodt 1997 (4) SA 766 (W) and 
referred to in subsequent case law.

1  The expert witness must be called to give evidence on 
matters which require specialised skill or knowledge;

2  The expertise of the witness should not be overstated 
to such an extent that the courts own capabilities and 
responsibilities are disregarded;

3  The witness must be a qualified expert with sufficient skill;

4  The facts upon which the expert opinion is based must 
be proved by admissible evidence and not based on 
hypothetical scenarios (the expert must give reasons for 
his/her opinion);

5  The guidance offered by the expert must be sufficiently 
relevant to the issues raised in the matter;

6  Opinion evidence must not usurp the function of the court, 
and a witness should not give an opinion of legal issues 
which are designated for the court to decide.

Rule 37A of the CCMA rules requires a party intending to call 
an expert witness, to give seven (7) days prior to the hearing, 
notice thereof to the commission and other party to the dispute. 
In addition to the notice to use an expert witness, the party is 
required to provide a summary of the proposed evidence of the 
witness and any documents the witness intends to rely upon. 
The notice must also include the basis upon which the witness 
is considered to be an expert. The aim of this rule is to prevent 
delays in the arbitration process. 

In summary, the “Ultimate issue doctrine” states that only a 
court, and not a witness, can express an opinion about an issue 
in dispute. However, opinion evidence can be admissible if it may 
assist a court or commission in determining an issue as it is no 
longer unneeded and has probative value.  Assuming opinion 
evidence is admitted, it must be considered and assessed 
together with direct evidence presented at the hearing.

OPINION EVIDENCE
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It is common knowledge that a person’s character can be 
described as the traits of a person which may make them 
distinct from another person. This is considered by doing an 
assessment based on personal opinions, general reputation 
and the deposition of the person concerned. 

Character evidence can be defined as “any testimony or 
document submitted to prove that a person acted in a particular 
way on a particular occasion based on the character or 
disposition of that person”.

In certain instances, whether during a disciplinary enquiry or 
an arbitration process, evidence can be lead about a person’s 
character, which ultimately affects the credibility of the evidence 
they present. Not all character evidence that is tendered during 
the abovementioned proceedings is automatically admissible 
and of relevance and will still need to be determined. In general, 
character evidence is normally irrelevant and, therefore, 
inadmissible in a court of law. However, there is no statutory 
rule that makes the same inadmissible during arbitration 
proceedings. 

The mere fact that character evidence is logically relevant to 
an issue will not render it admissible. Therefore, the assertion 
lies in the relevance of character evidence and should only be 
considered when an applicant or witness testify about the good 
nature of their character. The respondent can dispute the same 
by presenting evidence to the contrary. 

An example of character evidence would be, for example, an 
applicant who claims an unfair dismissal for a first offence. 
During evidence led by the respondent, it comes to light that the 
applicant is a habitual offender. Such ‘character evidence’ will 
be relevant and considered by a commissioner in an arbitration 
process.

In the review application of NUM obo Winston Busiswe 
Manganye V Commission For Conciliation, Mediation & 

Arbitration, Matthew Ramotshila N.O. and Eskom Holdings 
(Pty) Ltd (Jr 793/2007), the applicant wished to review and set 
aside the arbitration award whereby the commissioner ruled 
that the dismissal was procedurally and substantively fair. 

The applicant was dismissed due to misconduct that occurred 
on several occasions. 

The applicant’s witnesses testified about his character, however 
“the commissioner largely discounted the character evidence 
of the applicant’s witnesses as a proper counterweight to the 
evidence of the employer’s witnesses, because the applicant’s 
witnesses’ evidence did not challenge the evidence of the 
employer’s witnesses relating specifically to the charges.” 

The court stated that “the applicant’s complaint that the 
commissioner ignored the evidence of his witnesses, is largely 
met by the commissioner’s observation that much of their 
evidence was evidence of the applicant’s good character 
or previous good record as an effective investigator with 
integrity. Their testimony did not make any serious inroads 
into the evidence relating to the facts of the applicant’s alleged 
misconduct, provided by the respondent’s witnesses.”

It should be noted that once an employee testifies about their 
character, the testimony must outweigh the evidence that the 
employer is relying on. If the character evidence does not 
outweigh the other evidence, the evidence can be discounted 
by the commissioner. Therefore, the onus is on the employee 
to prove that his character evidence is more relevant than the 
other evidence, for example, documentary evidence. 

It is thus highly advisable to refrain from using character 
evidence in an attempt to persuade the commissioner to rule 
in a party’s favour. The parties should only use this evidence to 
prove the contrary once the applicant testifies about the nature 
of his character. 
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BUT I AM AN HONEST PERSON WITH 
INTEGRITY….CHARACTER EVIDENCE


